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FACTS:	In fall, 2006, Michigan police received an anonymous tip about two white males traveling in a described vehicle in a particular area, “possibly carrying cocaine.”  They spotted a vehicle matching the description and stopped it for speeding.  Etherton was driving, with Pollie as a passenger.  A search of the vehicle revealed over 125 grams of cocaine and both were arrested.

Etherton was tried under Michigan law for possession with intent to deliver cocaine, with the central point being ownership of the drugs.  Pollie testified, under a plea agreement, placing the blame on Etherton.  During the trial, several officers described the tip they had received, with Etherton’s counsel objecting to it, as hearsay.  The issue was not actually resolved, however, as the prosecution dropped it and moved on.  The prosecutor did bring up the issue in closing, however.  (The jury was admonished not to consider the tip evidence, but only to use is as an explanation as to why the police stopped the vehicle.) 

Etherton was convicted and unsuccessfully appealed through the state courts.  He took a postconviction appeal through the state courts under several issues related to the Confrontation Clause of the Sixth Amendment.  When that was denied, he sought federal habeas relief under the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA).[footnoteRef:1]  This relief is only available is the state court decision “was contrary to, or involved an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States.”    The District Court denied relief, but the Sixth Circuit Court of Appeals allowed the case to go forward, concluding that Etherton’s counsel had been “constitutionally ineffective.”   [1:  28 U.S.C. 2254(d)(1).] 


ISSUE:		Is the AEDPA highly deferential to a trial court’s decision as to ineffective assistance of counsel?	 

HOLDING:		Yes

[bookmark: _GoBack]DISCUSSION:	The Court agreed that for a case of alleged ineffective assistance of counsel brought under the AEDPA, the AEDPA is “doubly deferential.”[footnoteRef:2]  Counsel is, by law, “strongly presumed to have rendered adequate assistance and made all significant decisions in the exercise of reasonable professional judgement.”[footnoteRef:3]    The Sixth Circuit had concluded that Etherton’s rights under the Confrontation Clause had been violated, because it “prohibits an out-of-court statement only if it is admitted for its truth.”[footnoteRef:4]  It agreed that the “contents of the tip were admitted for their truth” since it was “referenced by three different witnesses and mentioned in closing argument,” far more than needed for “background.”   The Court had found prejudice to Etherton because the cocaine was found on the driver’s side, he owned the car and he was driving the car.  However, it agreed, “that evidence was not enough to convict Etherton absent Pollie’s testimony.”  That was where the tip became a factor, as it was closely reflected by Pollie’s testimony.  (The Court noted that “the jury could have improperly concluded the Pollie was thereby testifying truthfully – that it was unlikely for it to be a coincidence for his testimony to line up so well with the anonymous accusation.”)  [2:  Cullen v. Pinholster, 563 U.S. 170 (2011). ]  [3:  Strickland v. Washington, 466 U.S. 668 (1984).]  [4:  Crawford v. Washington, 541 U.S. 36 (2004). ] 


The Court, however, concluded that the Sixth Circuit did not apply the proper standard under the AEDPA.  The Court noted that a “fairminded jurist” could conclude there was no prejudice to Etherton by the admission of the tip as it only somewhat matched Pollie’s testimony.   The Court agreed that the trial counsel may have not been incompetent, but simply because the facts in the tip were not contested and did not contradict Etherton’s defense at trial.  

The Court reversed the decision of the Sixth Circuit.

FULL TEXT OF OPINION:	http://www.supremecourt.gov/opinions/15pdf/15-723_h3dj.pdf

