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FACTS: In October 2009, in Los Angeles, Fernandez approached Lopez and told him that he was in the territory of the Drifters gang.  He pulled out a knife and Lopez ended up cut on the wrist.  He fled the scene and called 911 for help, but he was attacked by four men and robbed of his cell phone and wallet, and $400 cash.  
Two LAPD officers responded and drove down an alley frequented by the Drifters.  A man “who appeared scared” walked past them and said “[t]he guy is in the apartment.”  The officers spotted a man run into the building indicated.  A minute later, they “heard sounds of screaming and fighting coming from that building.”   
With backup’s arrival, the officers knocked on the door.  Roxanne Rojas answered the door; she was “holding a baby and appeared to be crying.”  She had blood and her shirt and an apparently injured hand.  Her face was reddened and had a “large bump on her nose.”   She said she’d been in a fight.  Officer Cirrito asked if anyone else was inside, and she said her son (age 4) was there.  He asked her to step outside so he could do a protective sweep.  Fernandez appeared, wearing only boxers.  He was agitated and said “You don’t have any right to come in here.  I know my rights.”  Suspecting he’d assaulted Rojas, he was removed and arrested.  Lopez then identified him as one of his attackers as well.  He was then taken to jail. 
About an hour later, Det. Clark returned and told Rojas what had happened.  He received oral and written consent to search.  They found gang paraphernalia, a butterfly knife, clothing identified by Lopez and ammunition.  Rojas’ son showed them a sawed off shotgun. 
Fernandez was charged with robbery, possession of a firearm by a felon and related federal firearms charges.  He moved to suppress, but was denied.  He pled nolo contendere (no contest) to the firearms charges.  He was convicted at trial of the robbery and another related charge.  The California appellate courts affirmed.  He requested certiorari from the U.S. Supreme Court, which granted review.
ISSUE:		Does the refusal to consent to a search extend past the point at which the objecting party is removed, if another co-inhabitant gives consent later? 
HOLDING:		No
DISCUSSION:	The Court agreed that a warrant is generally required for a home search, but that there are reasonable exceptions to that rule.   One of those exceptions is consent.  The Court noted that “it would be unreasonable – indeed, absurd – to require police officers to obtain a warrant when the sole owner or occupant of a house or apartment voluntarily consents to a search.”    Requiring a warrant under such circumstances “would needlessly inconvenience everyone involved – not only the officers and the magistrate but also the occupant of the premises, who would generally either be compelled or would feel a need to stay until the search was completed.”  
The Court then questioned what should be done “when there are two or more occupants?  Must they all consent?  Must they all be asked? Is consent by one occupant enough?
Initially, the Court faced that issue in U.S. v. Matlock,[footnoteRef:1]  holding that “the consent of one who possesses common authority against the absent, nonconsenting person with whom the authority is shared.”  In Illinois v. Rodriguez, the earlier holding was reaffirmed and extended, when the consent was given by a person who officers reasonable believed was a resident, but in fact, was not.[footnoteRef:2]   Although consent by “one resident of jointly owned premises” is usually enough, the court had “recognized a narrow exception to this rule in Georgia v. Randolph.[footnoteRef:3]   In that case, the Court upheld that a “physically present inhabitant’s express refusal of consent to a police search [of his home] is dispositive as to him, regardless of the consent of a fellow occupant.”  However, the Randolph Court ‘went to great lengths to make clear that its holding was limited to situations in which the objecting occupant is present.”   [1:  415 U.S. 164 (1974). ]  [2:  497 U.S. 177 (1990).]  [3:  547 U.S. 103 (2006).] 

In the case at bar, Fernandez argued that the only reason he was not present was because he was arrested, and that his objection should have remained in effect.   However, the Court noted that the dictum in Randolph did not mean that removing an occupant under a valid arrest would necessarily invalidate the search.   Following the rule proposed by Fernandez would require officers to decide how long an objection should reasonably last.  The Court concluded that it would take Randolph on its face, and that denying someone in the position of Rojas “the right to allow the police to enter her home would also show disrespect for her independence,” especially when she would have reason to have all dangerous items removed from the premises.   The Court agreed that “the Fourth Amendment does not give [Fernandez]” the power to control Rojas in that manner.
The Court upheld the decision of the California court. 

Full Text of Opinion:		http://www.supremecourt.gov/opinions/13pdf/12-7822_he4l.pdf

