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FACTS:		Elonis was an active user of Facebook, a social media site.   In May, 2010, his wife left him, taking their two children.   Upset, he began listening to violent rap music and composing his own rap lyrics, sharing them via a nom de plume (a pen name) of Tone Dougie.   Lyrics he composed and posted used “graphically violent language and imagery.”    He posted disclaimers that persons described therein were fictitious and were not intended to resemble real persons.   He explained to another Facebook user that his “writing was therapeutic.”   However, friends and coworkers became alarmed when, for example, he posted a photo of himself with a coworker at a Halloween event, where he was holding a toy knife to her neck, with “I wish.”  (She was not identified or tagged in the photo.)   His boss, the chief of the park security where he worked, and where the photo was taken, was a Facebook friend, saw the photo, and fired him.    

As a result, Elonis posted a message to Facebook suggesting he had keys to the facility and that he intended to become the “main attraction” at the amusement park.    That conduct ultimately became the first count in his subsequent federal indictment.  He also posted a lengthy message that suggested he wanted to kill his soon-to-be ex-wife, and posted a detailed “plan” about how the murder could be committed.    His wife, made aware of the posting, ultimately got an order of protection, which triggered another message, suggesting that the order of protection could not protect her from a bullet.   That threat triggered the second count, and a subsequent refererence that he had “enough explosives” to take care of law enforcement became the third count.   Count four came as a result of a threat to engage in a shooting at local elementary school.
Elonis’s employer had brought the situation to the attention of the FBI. Agent Stevens created a profile to monitor his postings and following the school shooting reference, she and others paid him a visit.  Elonis was “polite but uncooperative,” and following the visit, posted lyrics entitled “Little Agent Lady,” which indicated that he’d been wearing a bomb and had they frisked him, he would have detonated it.  Count five came as a result of that threat. 

Ultimately, Elonis was tried and convicted on the five counts involving various threats.   At trial, he requested an instruction related to the federal law in question …..  and that proof was required that he intended to communicate a “true threat.”   He was denied that specific request, with the subsequent instruction indicating that a valid belief by the subject of the threat was all that was required, and that was emphasized in the Government’s argument.   

Elonis requested review by the Court of Appeals, which upheld his conviction.  He then requested further review and the U.S. Supreme Court granted certiorari.

ISSUE:		Does federal law require that an individual have the mental state to transmit a “true threat?”

HOLDING:		Yes

DISCUSSION:	The Court looked to the statute in question, which read that any person “who transmits in interstate commerce any communication containing any threat to kidnap any person or any threat to injure the person of another.”[footnoteRef:1]   The statute does not provide for any particular mental state or whether a threat was even actually intended by the speaker.   Dictionary definitions of threat indicate that the language of the communication is what is important, and whether it would cause a reasonable person to feel threatened.   The government argued that other subsections did provide for the speaker’s intent to be proven, and the failure to provide for it in (c) was deliberate.    The Court, however, noted that “the fact that the statute does not specify any required mental state, however, does that mean that none exists.”[footnoteRef:2]  General rules of statutory construction require that “wrongdoing must be conscious to be criminal.”    In other words, the subject must have a “guilty mind.”   Although “ignorance of the law” is not generally considered to be an excuse, the Court have required that the subject must know the facts sufficient to realize that they might be committing a crime.    The Court explored a variety of cases in which it had found, and not found, that a subject would have fair warning that in fact, a crime was being committed.  [1:  18 U.S.C.  §875(c).]  [2:  Morrissette v. U.S., 342 U.S. 246 (1952). ] 


In other cases, the Court would read into the mens rea (the mental statue) only what was necessary to separate innocent conduct from potentially criminal conduct.   In the statue in question, the Court agreed that what was needed was a communication and a threat.   The standard put forth by the Government, however, was, in effect, a negligence standard.  In Hamling v. U.S., the Court held, instead, the defendant must know the character of what was shared, not just the “contents and context.”[footnoteRef:3]  [3:  418 U. S. 87 (1974).,] 


Because neither side had briefed or argued the case under the lesser reckless or negligence standard, the Court agreed that the matter was not ripe for adequate review.  The case was remanded back to the trial court for further consideration. 

FULL TEXT OF OPINION:	http://www.supremecourt.gov/opinions/14pdf/13-983_7l48.pdf


NOTE:	Depending upon the facts of a particular case, there is a possibility of charges under Kentucky state law, such as harassment or terroristic threatning.
