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FACTS:	Elauf is a female, practicing Muslim, who consistent with her faith, wears a hijab (a headscarf) to cover her hair.   She applied for a position at an Abercrombie & Fitch clothing store, and was interviewed.  Although the assistant manager rated her qualified to be hired, the manager was concerned that her headscarf would conflict with the store’s “Look Policy,” which prohibited, among other things, “caps.”    The manager sought clarification from higher-ups, and was told that the headscarf, despite being apparently attire consistent with a religious faith, violated the policy.  The manager was instructed not to hire Elauf.
The EEOC sued Abercrombie on behalf of Elauf, for a violation of Title VII.   The District Court ruled in favor of the EEOC and gave damages, but the Tenth Circuit Court of Appeals reversed the decision, concluding that “an employer cannot be liable under Title VII for failing to accommodate a religious practice until the applicant (or employee) provides the employer with actual knowledge of his need for an accommodation.”  The EEOC requested review and the U.S. Supreme Court granted certiorari.
ISSUE:		Must a prospective employee actually request a religious accommodation before they have an action for failing to hire because of a need for such an accommodation?
HOLDING:		No
DISCUSSION:	Looking to Title VII of the Civil Rights Act of 1964,[footnoteRef:1] the Court noted that the law “prohibits two categories of employment practices.”  First, it prohibits an employer from failing or refusing to hire or to “discharge any individual, or otherwise to discriminate against any individual with respect to his compensation, terms, conditions, [1:   Pub. L. 88-352.] 

or privileges of employment, because of such individual’s race, color, religion, sex, or national origin” and second, limiting, segregating, or classifying “his employees or applicants for employment in any way which would deprive or tend to deprive any individual of employment opportunities or otherwise adversely affect his status as an employee, because of such individual’s race, color, religion, sex, or national origin.”[footnoteRef:2]  [2:  42 U. S. C. §2000e–2(a).] 

The first proscription is usually referred to as the disparate or intentional discrimination and the second is the disparate impact provision.   Religion, in this statute, includes “all aspects of religious observance and practice, as well as belief, unless an employer demonstrates that he is unable to reasonably accommodate to” a “religious observance or practice without undue hardship on the conduct of the employer’s business.”[footnoteRef:3]  [3:  §2000e(j).] 

 
Abercrombie argued that disparate treatment can’t be shown until the applicant can prove that the “employer has “actual knowledge” of the applicant’s need for an accommodation.”  Instead, the Court ruled that the critical phrase in the law is “because of” – and all she needed to prove is that she was not hired “because of” her religious practice.  Title VII’s standard prohibits “making a protected characteristic a ‘motivating factor’ in an employment decision.”   The statute “does not impose a knowledge requirement,” as some antidiscrimination statutes do, however. 

Thus, the rule for disparate-treatment claims based on a failure to accommodate a religious practice is straightforward: An employer may not make an applicant’s religious practice, confirmed or otherwise, a factor in employment decisions. For example, suppose that an employer thinks (though he does not know for certain) that a job applicant may be an orthodox Jew who will observe the Sabbath, and thus be unable to work on Saturdays. If the applicant actually requires an accommodation of that religious practice, and the employer’s desire to avoid the prospective accommodation is a motivating factor in his decision, the employer violates Title VII.

Because Title VII is silent on the issue, the Court agreed that its “disparate-treatment provision prohibits actions taken with the motive of avoiding the need for accommodating a religious practice.”    The Court agreed that a “no-headwear policy” would normally be allowed, but Title VII requires “otherwise-neutral policies to give way to the need for an accommodation.”

The Court reversed the Tenth’s Circuit ruling and remanded the case for further consideration. 

FULL TEXT OF OPINION: http://www.supremecourt.gov/opinions/14pdf/14-86_p86b.pdf

