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Case Law Updates

Fourth Quarter, 2006


KENTUCKY
PENAL CODE – INCHOATE OFFENSES – FACILITATION

Hayes v. Com.

WL 3524037 (Ky. App. 2006) 
FACTS:  In June, 2004, Sgt. Williamson (Boyd Co. SD) was involved in a drug investigation of Hayes and his girlfriend, Geneva Gard.   Sgt. Williamson used a CI, McCormick, who had a pending charge and wanted to “do some work to try to get leniency for himself.”    McCormick set up a sale at Hayes’ residence, which he shared with Gard.  McCormick was “searched, given money which had been photocopied, and wired.”  He went to the trailer and returned with a “folded post-it note in which there were three pills containing oxycodone.”  Hayes was subsequently indicted.  

At trial, McCormick testified that Gard answered the door and did most of the talking, but that Hayes actually retrieved and handed him the pills.   (They were in a post-it note because they couldn’t find any cellophane or baggies, apparently.)   McCormick admitted that he engaged in the transaction in an attempt to get leniency and that he did, in fact, end up with probation in his case.   Sgt. Williamson testified that McCormick made two other buys, in both cases from Gard.   Gard (who was apparently not charged) testified as well, and stated that “mainly she, not [Hayes] … dealt with McCormick on June 5, 2004 and that [Hayes] did not take the money nor hand McCormick the drugs.”  
Hayes was convicted of first degree trafficking in a controlled substance, and appealed.

ISSUE:
Is facilitation a lesser-included offense of trafficking?
HOLDING:
No
DISCUSSION:   Hayes argued that the jury should have been given the option (by jury instruction) of such type of accomplice liability, such as facilitation, as the facts indicated that he had a very small part in the transaction in question.    The Court noted that in Perdue v. Com., it has stated that “[f]acilitation reflects the mental state of one who is ‘wholly indifferent’ to the actual completion of the crime.”
  In this case, the evidence did not support Hayes’ claim that he was entitled to raise facilitation as a defense, and clearly, “facilitation is not a lesser-included offense of trafficking.”
  
Hayes’ conviction was upheld.
Cornett v. Com.

WL 3386617 (Ky. 2006)

FACTS:  In Nov., 2004, in the midst of an appeal of a bitterly contested divorce and property division, Cornett learned “that some of his personal effects were being removed from the marital residence.”  He contacted his son, angry and upset.  As a result of that call, his wife, Kathleen, sought an EPO.  The hearing was scheduled for Dec. 2 in Boyle County. 
The day before the hearing, Cornett met with a friend, McClain, in Winchester.  Cornett gave McClain revised wills, other documents and envelopes, and the key to Cornett’s apartment in West Virginia, along with a lengthy letter detailing his “final wishes and instructions” on his funeral, other legal issues, and arrangements for his girlfriend.  He also made a statement that he had “25 hours left.”  McClain was shocked, and tried to talk Cornett out of his apparent plan to kill Kathleen, Kathleen’s attorney and the judge, as well as apparently himself.  Before leaving, Cornett gave McClain $5,000 in cash for his burial.  

McClain called Crosbie and told him what had occurred, and then proceeded to Lexington to talk to Crosbie.  He admitted that Cornett had previously expressed an intention to kill those individuals.  Crosbie and two other individuals met with McClain to discuss the best way to handle the situation, and concluded that they should contact KSP.  KSP told McClain to continue on to West Virginia, as planed, to avoid alerting Cornett.  
In the meantime, Cornett met with Hagan, and left his truck in a place where he thought it would not be found.  (He believed police had a warrant on him because of his failure to pay maintenance to Kathleen, as required.   When the two arrived at Hagan’s apartment, Det. Owens (KSP) had them under surveillance.  KSP decided the best course of action would be to apprehend him the next morning, and to that end, they flattened one of the tires of Hagan’s vehicle.   Cornett was arrested without incident the next morning.  He later made a spontaneous statement to the effect that he only intended to kill himself. 

KSP searched Hagan’s apartment, with her consent, finding a loaded gun and a briefcase.  They further obtained a warrant for the briefcase and Hagan’s vehicle, and found $10,000 in cash and a “day-planner with a ‘special event’ sticker placed on December 2, 2004.”  They also found a will and a change of beneficiary form for Cornett’s insurance, along with a “brown accordion folder with a large stack of paper inside.”   However, in a space hollowed out in the papers, they found a loaded handgun and an extra magazine.  The pistol was cocked and locked.  

Cornett was charged with three counts of Attempt – Murder.  Cornett admitted he had originally intended to commit the alleged crimes, but raised the defense of renunciation, claiming that he had abandoned his intention to commit the murders.  However, the jury did not believe Cornett, and convicted him of the attempted murders of Kathleen and the judge, but, for whatever reason, did not convict him of an intent to kill Kathleen’s attorney, as well.  Cornett appealed.

ISSUE:
Are overt acts (or substantial steps) towards the commission of a crime required for a Criminal Attempt charge? 
HOLDING:
Yes
DISCUSSION:  Cornett argued that the Commonwealth had not presented adequate proof that he took a “substantial step” towards committing the alleged crimes, as required under KRS 506.010 – Criminal Attempt.  The Court noted that substantial steps are “overt acts” … “which convincingly demonstrate a firm purpose to commit a crime.”
  The Court agreed that the evidence indicated a clear intention to commit the crime, noting, in addition to the facts detailed above, that he had “paid off life insurance policies for his two grandchildren, drafted his own obituary and eulogy and wrote farewell cards to family members, not to mention Cornett’s own admission that he intended to commit the crime.  
The Court found it not unreasonable that a jury would find him guilty of the attempt to commit the murders, interrupted only by the timely intervention of the police, and upheld the conviction. 

PENAL CODE – ROBBERY

Kennedy v. Com.

WL 3524348 (Ky. App. 2006)
FACTS:  On Nov. 6, 2004, Kennedy allegedly robbed a restaurant in Logan County.  The robber wore dark clothing and a ski mask, and upon entering, struck an employee with a baseball bat.  He forced that employee into a bathroom and took approximately $220.  Witnesses later saw an individual running from the business.   

On Nov. 17,  Kennedy got a ride from a friend to a specific location, whereupon he left the car for a few minutes.  When he returned and got back into the car, “several males approached the car and attempted to seize Kennedy.”  Kennedy fled.  When police responded the searched the car Kennedy had ridden in and found “the stolen bank bags from the restaurant.”  A warrant was obtained for Kennedy and he was arrested two days later.   At that time he was given his Miranda rights and indicated he understood them, and he was taken to the police station.
Det. Edmunds interviewed Kennedy about an hour later.  On the videotape made of the interrogation, Kennedy was seen to be reading from the Miranda waiver form he was given, and as a high school graduate, presumably understood what he was reading.  He “made several incriminating statements regarding his involvement in the robbery.”    Kennedy moved to suppress those statements at a later proceeding, and the trial court denied that motion.   Eventually, Kennedy was convicted of robbery and assault and appealed.
ISSUE: 
Is a conviction for both robbery and assault for the same incident permitted?
HOLDING:
No
DISCUSSION:   Kennedy argued that it was inappropriate to permit a conviction for both robbery and assault, and that to do so was a violation of the Double Jeopardy clause of the Sixth Amendment.   The Commonwealth conceded that point, and the appellate court agreed, vacating Kennedy’s conviction on the assault charge.  

Kennedy also argued that it was inappropriate to admit at trial “the videotaped incriminating statements” he made at the station, “on the basis that [the detective] failed to reinform him of his Miranda rights prior to questioning him.”  The Court disagreed, however, finding that “Miranda does not require that the warnings be repeated each time the interrogation process is resumed after an interruption.”   However, the Court found that prior to the interrogation, Kennedy “explicitly indicated prior to the police station questioning he again acknowledged that he understood” his Miranda rights, and waived them, and as such, there was no requirement to suppress the evidence.  
The Court upheld the conviction for robbery, but reversed the conviction for assault. 

PENAL CODE – RESISTING ARREST

Conley v. Com.

WL 3110801 (Ky. App. 2006)
FACTS:  On Jan. 2, 2005, Troopers Higginbotham and Lengle (KSP) went to Conley’s home in Pendleton County to arrest him, on a warrant, for leaving the scene of an accident.  When Conley realized he was going to be arrested, he tried to close the door, but “Lengle grabbed Conley’s wrist” to handcuff him.  Conley, who was confined to a wheelchair, struggled, and he “fell out of the wheelchair.”  The officers went down with him and struggled “to handcuff him or further subdue him.”  They were surprised by Conley’s strength and were “unable to pry his hands apart.”   He refused to comply with the troopers’ demands, and eventually they had to spray him twice with OC.  Lengle was finally able to get flex cuffs on Conley’s wrists.  
Higginbotham rinsed Conley’s face and EMS was called to treat some minor scratches on Conley’s wrists.  Lengle searched the area and found a loaded .22 handgun from under the wheelchair seat cushion.  Lengle unloaded it, and eventually, Conley was arrested for Resisting Arrest and possession of the handgun, as he was a convicted felon.    At trial, Conley’s mother claimed to have hidden the handgun where it was found, as she had brought the gun to Conley’s home as protection against “stray dogs.”  She claimed to have done so to keep visiting children from finding it, and that she forgot it when she left.  By the time she came back to get the gun, Conley had already been arrested.    Conley claimed to have been sleeping when his mother hid the gun, and that he did not know it was there.   

Conley was indicted, and eventually, convicted of both charges.  Conley then appealed.

ISSUE:
Is an active lack of cooperation with being handcuffed sufficient for a Resisting Arrest charge? 


HOLDING:
Yes
DISCUSSION:  Conley argued that there was insufficient proof to find that he “knowingly possessed the handgun” for which he was charged.   However, the Court found that “Conley constructively possessed the handgun” in that he was the sole resident of the trailer and “its only occupant” when the troopers arrived.  

The Court upheld his conviction on that charge.

In addition, Conley argued that his actions during the arrest constituted, at most, passive resistance rather than active physical force.  The Court looked to other state’s case law
 for support in finding that behaving actively uncooperative, such as locking his hands together, was sufficient to represent “an active, physical refusal to submit to the authority of the arresting officers” sufficient to support the charge of resisting arrest. 

The Court further upheld the conviction for Resisting Arrest. 

PENAL CODE – ROBBERY

Dixon v. Com.

WL 3456693  (Ky. App. 2006)

FACTS:  
On April 13, 2003, “Wells reported to the Louisville Metro Police that he had been struck several times in the head with a brick and robbed of his wallet.”   He and his friend described the perpetrators as two men, one white and one black, who were friends with a white woman who Wells had met in a bar earlier in the day. 
A few weeks later, the friend, Gilbert, spotted the black man he believed to have been involved in the assault at a local bar.  One of the bouncers identified him as Dixon.  Gilbert told LMPD officers and they assembled and presented a photopak, including a photo of Dixon, to Wells, who also identified Dixon as the perpetrator.  (He later identified Stephanie Dile, who lived with Dixon, as the woman he’d met.) 

Dixon was indicted for first degree robbery and complicity, and was tried with Dile.  He was convicted, and given an enhanced sentence because of his PFO status.   Before a hearing on his status, Dixon agreed to plead guilty in exchange for a sentencing agreement.  He then appealed under a procedural court rule.

ISSUE:
Is a minor laceration (that required staples) and a broken finger sufficient physical injury to sustain a First-Degree Robbery charge? 
HOLDING:
Yes
DISCUSSION:   
Dixon argued, among other issues, that his lawyer was ineffective in that he failed “to emphasize the triviality of the victim’s injuries.”    The Court noted that the statute only required physical injury for a first degree robbery charge.  Wells testified that following the attack, he was taken to the ER by ambulance, his head laceration was closed with staples and his broken finger was splinted.  Even though Wells was not admitted to the hospital and never lost consciousness, his injuries were certainly sufficient to be considered a physical injury.  (In addition, the Court noted, there was no doubt that Dixon used a dangerous instrument, the brick, against Wells.)  
The Jefferson Circuit Court decision was affirmed.
PENAL CODE – RAPE / SODOMY

Watson v. Com.

WL 3386620 (Ky. 2006)

FACTS:  During the Labor Day weekend, 2002, Gloria Brown’s grandchildren stayed with her, and her live-in male companion, Watson.  The children included 9 year old, J.I., the victim.    On the Friday night of the weekend, J.I. fell asleep on the couch, wearing a nightgown and panties.  She woke up when Watson passed through the living room, and he eventually sat down on the couch and began to feel her legs and her buttocks.  He told her he would give her some money and began to kiss her, eventually removing her panties and putting them into his robe pocket, where they were found the next day by Brown.  J.I. later testified that Watson first tried to place his penis in her mouth, and then attempted to penetrate her vagina, which caused her to scream.  Brown emerged from the bedroom she shared with Watson and found J.I. “very shaken” and “jumping up and down.”  Watson told Brown that J.I. was probably having a bad dream and that Brown should take J.I. to sleep with her. 
The next morning, J.I. told her grandmother what had happened, but when confronted, Watson denied it.   J.I. was taken to the hospital for an examination, and was interviewed by the hospital staff there and by a local detective.  Brown found J.I.’s panties in Watson’s robe pocket.  When confronted with that information by Det. Bickerstaff, Watson opined that the robe and the panties may have been in the laundry basket together. 

The first jury hung on the verdict, but Watson was convicted of both offenses in the retrial.  Watson appealed.  

ISSUE:
Is only slight penetration (that results in no physical injury) sufficient to sustain a Rape charge? 
HOLDING:
Yes
DISCUSSION:  The jury was given instructions that included the qualifiers (under 12 and forcible compulsion) that raised the charged offenses to  Class A felonies, and was also instructed both for first-degree rape and first-degree sodomy.   

Addressing the sodomy conviction first, the Court noted that a person can be convicted as a result of circumstantial evidence.  Of course, given the nature of the act, little to no physical evidence would be expected.  J.I. testified to the attempt, and the Court found it reasonable for a jury to interpret by her statements that Watson’s “penis came in contact with [J.I.’s] mouth.”  As such, a conviction on that charge was reasonable.  

With regards to the rape, Watson “argued that if there had actually been a rape, the Commonwealth would have had medical evidence to prove it.”    However, the Court noted that Kentucky law requires only penetration, however slight, and that action could have been committed without resulting in physical trauma.  

Watson’s conviction was upheld.

PENAL CODE – SODOMY

French v. Com.

WL 2987083 (Ky. 2006)
FACTS:  French was accused of Sodomy and Sexual Abuse, both in the First Degree, against his stepdaughter and daughter, H.C. and S.M., who were five and six years old at the time.  

Following his conviction, French appealed.

ISSUE:
Is the defense of voluntary intoxication valid in a Sodomy charge? 

HOLDING:
No
DISCUSSION:  French argued that since the Sodomy statute
 did not provide a required mental state, that it was void.  The Court agreed that the statute in question did not provide a mental state, that it simply provides for prohibited conduct.  The Court noted that “it exceeds the bounds of human reason to argue that one could pursue an act of sexual gratification (or create ‘forcible compulsion’) without an appropriate level of consciousness necessary to achieve it, whether one remembers it the next day, or not!”  The Court further held that the “defense of voluntary intoxication will always be physically incompatible with the facts of these crimes.”  The Court concluded that it was “convinced that the Legislature intended for a rape or sodomy to be complete when the elements set out therein occur and twenty-nine years of precedent back them up.”

French’s conviction was upheld.

PENAL CODE – SEXUAL ABUSE

Kelly v. Com.

WL 3386636 (Ky. 2006)
FACTS:  On April 11, 2003, allegedly Kelly entered the apartment of a neighbor, K.C., and attacked her.  The two were acquainted, and a short time before the attack, Kelly, Irene Barry and K.C. had “spent a great deal of time together drinking beer and smoking crack cocaine.”  K.C. moved into the complex, and she, Combs (her boyfriend), Barry and Kelly, again spent some time drinking and smoking crack.  The group then “broke up, retiring to their individual apartments.”

Combs, who had spent the night with K.C., left early for work.  K.C. got up with him, as she and Barry were planning to catch a ride with another person to work.  However, K.C. decided to stay home to unpack, and Barry, who had overslept, also “told the driver to go on since she had overslept.  Kelly agreed to take her to work, and did so.  Kelly then returned to the apartment.

At this point, stories diverged.  Kelly claimed that K.C. invited him to come back, and that when he arrived, she gave him a beer.   He further claimed that K.C. “engaged in sexually suggestive behavior” and that they moved to her bedroom.  Then, Kelly claimed, she “freaked out,” and broke the window, jumping from it to the ground two stories below.  K.C., however, stated that Kelly arrived and asked for a beer, then made a suggestive comment.  She refused to do as he asked and he then left, but he returned some time later and grabbed her.  She claimed Kelly was holding a knife and demanded that she undress.  She did so, but he continued to swing the knife, and cut her.  She tried to stop the bleeding as Kelly made further sexual demands, but there was no sexual contact.  They struggled in the apartment, and eventually, she jumped from the window to escape him, breaking her leg.

Other witnesses also corroborated parts of the story, with one encountering Kelly as he attempted to leave the scene.  Another claimed to have seen a man “flip” K.C. out the window, and that same man told her moments later that K.C. “was crazy, and that she had jumped from the window.” 

Kelly was arrested by Winchester PD officers.  He reiterated during interrogation that K.C. had jumped, but the officers told him that “they had recovered a bloody knife from underneath the driver’s seat of his car.”  That, along with DNA evidence and the condition of the apartment, corroborated K.C.’s version of events.

Kelly was charged with first-degree assault, attempted rape and PFO.   Prior to the trial, he requested that certain parts of the interrogation videotape be redacted, and the court agreed with some of the requests.  (The audio was muted where appropriate during the trial.   At the trial, Kelly requested a directed verdict on the attempted rape charge, which was granted, but the Court decided to instruct the jury on first degree sexual abuse instead.  Kelly was convicted on both counts, Sexual Abuse and Assault, both in the first degree.  He appealed.

ISSUE:
May Sexual Abuse be charged when the specific conduct involves the victim being forced to touch themselves in a sexual manner? 
HOLDING:
Yes
DISCUSSION:  Kelly argued that the Court did not exclude certain evidence from the interrogation that should have been excluded under the Rules of Evidence.   Specifically, he “noted several questions within the interrogation transcript in which the officer predicates his question on an accusation or statement made by K.C.” – claiming that bolstered K.C.’s later testimony at trial, and that it was hearsay.  The prosecution countered, however, “that the “statements are not hearsay since they were not offered to prove the truth of the matter asserted” and that the “statements and questions provide necessary context for [Kelly’s] responses during the interrogation.”
    The Court agreed that the officer’s statements “were a common interrogation technique designed to elicit a response from [Kelly].”  

Kelly also objected to statements made by the interrogating officer which Kelly characterized “as improper opinion evidence, specifically statements describing K.C.’s wounds as ‘defensive wounds.’”  The Court noted that even if improper, the admission was harmless, especially considered that further expert testimony also characterized the wounds as defensive.  

Further, Kelly argued that a detective’s statement that indicated that he “was incarcerated while awaiting trial” violated his right to be presumed innocent.   During further testimony, apparently, the detective made several statements referencing the fact that certain of the interrogation took place while Kelly was in the Clark County Jail.   The Court, however, agreed that a mistrial was not warranted under the circumstances, the remedy Kelly demanded at the time, and that the Court’s remedy, a proper jury instruction, was sufficient.  

Finally, Kelly argued that the charge of sexual abuse was not supported by the evidence.   Kelly argued that even under K.C.’s version of the facts, no physical sexual contact occurred, as there was no touching.  Instead, K.C. claimed that Kelly forced her, at knifepoint, to undress in his presence and masturbate, and that he did the same.  The prosecution argued that the “statute only requires the touching of the sexual or other intimate parts of the body,, but does not require that the touching be done by the defendant or a third party.”   The Court, looking to the statutory commentary and its earlier decision in Bills v. Com.,
 agreed that the conduct described was sufficient to prove sexual abuse.  Given that he forced K.C. to touch herself in his presence “for the express purpose of gratifying his own sexual desire, a fact that was evidenced by his simultaneous act of masturbation.”  The Court agreed that the “circumstances behind this case [were] somewhat unique,” it agreed that the conduct supported a conviction for Sexual Abuse. 

Kelly’s conviction was affirmed but the case was sent back for a “retrospective competency hearing” as the Court agreed that Kelly should have had such a hearing prior to his trial.

PENAL CODE – RAPE/SODOMY

Harvey v. Com.

WL 3386621 (Ky. 2006)
FACTS:  In the summer of 2003, M.Y., the victim, was eight years old.  She alleged that Harvey , a neighbor, invited her and her brother to play at the Harvey home during the summer, and that included swimming in the inflatable pool.    At some point, M.Y. later alleged, Harvey touched her and apparently placed his penis inside her.  He later, allegedly, performed oral sodomy on her, as well.  Finally, allegedly, he took photos of her.  
In November of that year, following an in-class discussion of “bad secrets,” M.Y. approached her mother and told her what had happened.   The school administration was told what had occurred, because Harvey was an occasional volunteer at the school.  About a week later, Harvey approached M.Y. and spoke to her, and she became “visibly upset.”  She later stated he had asked her if she’d told about their secret, as he had previously implicitly threatened her against doing so.  

M.Y.’s parents then called the police.  A subsequent exam revealed no physical trauma to her genitalia.

Harvey was charged, and eventually convicted, of first-degree rape and sodomy.  He then appealed.
ISSUE:
May a rape charge be sustained when only slight penetration is alleged? 
HOLDING:
Yes
DISCUSSION:  Among other issues, Harvey argued that a first degree rape charge could not be valid, given the results of the physical exam which indicated that no penetration had apparently occurred.  The Court noted that in an earlier case, Garrett v. Com., it had found that a slight penetration, which resulted in no permanent physical evidence, of an 11-year-old girl, was sufficient to support a rape charge.

The Court upheld Harvey’s conviction.

.
PENAL CODE – FORGERY

Gardner v. Com.

WL 2918907 (Ky. App. 2006)
FACTS:  On Sept. 24, 2004, Dep. Griggs (Muhlenberg County SO) pulled over Gardner upon suspicion of DUI.  Upon being asked, Gardner told Griggs he had a handgun in his pocket.  Gardner claimed to have a CCDW permit, but stated he did not have it with him, but when Griggs checked, there was no indication Gardner had ever had a permit.  He was then arrested.

During a search incident to the arrest, Griggs found methamphetamine, baggies, lighters and pieces of aluminum foil.  He was charged with possession of a controlled substance, with a firearms enhancement, along with the CCDW charge and for possession of the paraphernalia.   He was eventually found guilty on all charges.  

However, between his initial arrest and conviction, on Oct. 7, Gardner went to a printing company in Greenville, and “asked if the employees there could make picture ID cards with his photo on them.”  They stated they could not.  Instead, Gardner “ordered a ream of blue parchment paper.”   He returned the next day with a certificate indicating completion of the required CCDW class, asked if they could use the blue paper to make a certificate with his name on in, or alternatively, one with the name space blank.  Again they refused, stating it would be illegal to do so.  Gardner, upset, left with part of the ream of paper, for which he had not paid.   After he left, police were notified.

On Oct. 11, the Muhlenberg County Sheriff’s Office “procured and executed a search warrant on Gardner’s home to find the ream of blue parchment paper stolen from Commercial Printing.”  In addition to three forged CCDW permits, two with his name and photo on them, they also found methamphetamine, paraphernalia and two firearms.  He was then arrested.   He made two statements, later reduced to writing, admitting that he tried to hide the drugs and paraphernalia and admitting that he asked the employees to help him forge the training certificates and permits and that he possessed the forged permits found.  He was further convicted of these charges several months after his first conviction.    Both were appealed in a consolidated case. 
ISSUE:
Is an attempt to forge a Concealed Carry Permit training certificate a Forgery in the Second Degree? 

HOLDING:
Yes
DISCUSSION:  Among other issues, Gardner argued that the evidence was insufficient to convict him of forgery in the second degree.   The Court quickly found that the prosecution presented more than sufficient evidence to support the conviction for a second degree forgery conviction, as Gardner was “causing to be made a state-issued training certificate and permit.” 
Gardner’s convictions were affirmed.

PENAL CODE – MULTIPLE

Boyd v. Com.

WL 3386581 (Ky. 2006)
FACTS:
Boyd and Cliett (the victim) “had been friends for several years when the relationship turned acrimonious.”  The source of the disagreement was apparently Boyd’s friend, Hill.  At one point, Cliett “pulled a gun on [Boyd] and Hill, and following that, a neighbor confirmed to Boyd that Cliett had threatened both Boyd and Boyd’s son.   A few days later, Cliett repeated that threat to Boyd’s father, who relayed it to Boyd.  

Boyd “armed himself with a shotgun” and along with Hill and friends, set out to go to a party.  Boyd later testified that he was planning to use the shotgun to scare Cliett if they encountered him.   (Passengers in the vehicle with him, however, later testified that Boyd “set out with the express purpose of finding Cliett and killing him.”) 

The party found Cliett, “leaning into a parked vehicle” occupied by McCoy and Lewis.  McCoy later testified that they “were talking to Cliett when he suddenly stood up and turned towards the rear of the vehicle.”  They then heard a shot and saw Cliett fall, having suffered a fatal wound to the chest.  He was found to be unarmed.

Boyd turned himself in and admitted to the shooting.  He claimed to have pointed the gun at Cliett to scare him, “but that he panicked and fired the gun because he thought Cliette was reaching for his own weapon.”  (Hill also fired at Cliett, but those wounds would have been considered non-life threatening.)

Boyd was charged with Cliett’s murder, and multiple counts of Wanton Endangerment for the persons in the area.  He was eventually convicted of Wanton Murder and Wanton Endangerment.  Boyd appealed.
ISSUE:
Is firing a gun into a crowd, without specific intent to kill a particular individual, wanton conduct? 
HOLDING:
Yes
DISCUSSION:  Boyd appealed his conviction for Wanton Murder, arguing that at most, he killed Cliett in a “mistaken belief” that Cliett was intending to kill him.    The Court quickly determined, however, that while the evidence was conflicted, that there was sufficient evidence that his actions were wanton.  The Court specifically noted that “[f]iring a gun into a crowd, even absent specific intent to kill, is a classic example of wanton conduct.”  

For procedural reasons (involving a clerical error), however, Boyd’s Wanton Endangerment conviction was reversed.  

FORFEITURE

Brewer (Lee Roy) v. Com.

206 S.W.3d 343 (Ky. 2006)

FACTS:  On the day in question, Owenton police officers “visited the home of Scott and Beverly Sizemore, acting on a call concerning “an unrelated domestic violence call.”  They discovered evidence of marijuana trafficking.  Scott Sizemore told the officers that the marijuana found at the trailer was obtained from Lee Roy Brewer, Beverly Sizemore’s father.  Further investigation led the officers to other members of the conspiracy.  Deborah Gibbs was identified as one of the individuals who would physically transport up to sixty pounds (at a time) of marijuana from Mexico back to Kentucky, and the Kentucky officers contacted the U.S. Border Patrol, “which arranged to intercept Gibbs at the border.”  Jacqueline Sims, who lived with Masden and who had permitted the officers to search their home, agreed to wear a wire to visit the home of Lee Roy and Rosalee Brewer.  She discussed with them “the arrests of Scott and Beverly Sizemore and the police visit to the Sims home.”  Sims did not tell the Brewers that the officers had found 18-19 pounds of “bricked marijuana” – although she did tell them that plants and a small amount of marijuana had been seized.  “The Brewers then gave Sims an ammunition box in which to place the remaining marijuana and gave her directions to bury it off her property.”  

Using this information, the officers obtained a search warrant for the Brewer home.  They did not find marijuana or money, but did “find numerous firearms and a scale and confiscated these items.”   Later, upon talking to Masden, the officers has sufficient information to find “two bricks of marijuana and $8100 in cash in a field adjacent to the” Brewer property, as well as a small amount of other marijuana.  

The Commonwealth filed a notice of forfeiture against certain real and personal property belonging to the Brewers.  Lee Roy Brewer sought to “have the firearms returned to family members.”   After the Brewers were convicted, the Court awarded all items sought to the Commonwealth, along with other cash found in the residence, in forfeiture.   Lee Roy Brewer appealed the forfeiture of the firearms.  

ISSUE:
Must there be a demonstrated link between firearms found on a property and drug trafficking to make the weapons subject to forfeiture? 

HOLDING:
Yes
DISCUSSION:   The court noted that the prosecution had made no link between the firearms and the trafficking for which the Brewers were convicted.    The Court looked to KRS 218A.410 and its applicability to firearms, and noted that they are “personal property.”  It noted, however, that the statute provides merely that such items are “subject to forfeiture,” not that such forfeiture is automatic – “especially in light of the fact that citizens have a constitutional right to bear arms and a right to due process of law.”   The Commonwealth argued that it was not required to prove a link, but that instead, a defendant was required to disprove a link.  The Court noted that it was being asked to “approve a method by which a defendant who legally owns firearms and who is convicted of violating one of the provisions of KRS 218A must forfeit those firearms without any evidence linking the firearms to the KRS 218A offense.”  The Court found that to be “an untenable proposition” and found it to be “unsupported by the requirement” … “that the property subject to forfeiture must be ‘traceable to the [narcotics] exchange.’”   The Court found an interpretation otherwise to be a violation of the Kentucky  Constitution. 
The court held that the “Commonwealth bears the initial burden of producing some evidence, however slight, to link the firearms it seeks to forfeit to the alleged violations of KRS 218A” and that only when that has been done, does the burden shift “to the opponent of the forfeiture.”  

The Court found that the forfeiture of the firearms was unsupported, and reversed the order, but did not disturb Brewer’s actual conviction.

Brewer v. Com.

206 S.W.3d 313 (Ky. 2006)
FACTS:  SEE ABOVE 

The Commonwealth filed a notice of forfeiture against certain real and personal property belonging to the Brewers.  Brewer sought to “have the firearms returned to family members.”   After the Brewers were convicted, the Court awarded all items sought to the Commonwealth, along with other cash found in the residence, in forfeiture.   Rosalee Brewer appealed.

ISSUE:
May real property (land/house) on which drug trafficking is conducted be subject to forfeiture?

HOLDING:
Yes
DISCUSSION:  Rosalee Brewer contended that the evidence indicated that “she was not at home on the four dates in question when the marijuana was delivered to her residence and that there was no evidence linking her to the four charges for trafficking in more than eight ounces but less than five pounds of marijuana.”    However, the evidence indicated that Rosalee Brewer would sometimes accept money for drug transactions when her husband was not available. 

In addition, Rosalee Brewer objected to the introduction of a notebook kept by Sims and Masden.   She characterized the notebook “as hearsay.”  However, the Court agreed with the prosecution that the notebook was a “co-conspirator statement pursuant to KRE 801A(b)(5).”  Sims had authenticated the notebook by identifying that it was in both her handwriting, and that of Masden, and interpreted the information within as it related to marijuana transports, and that she kept the ledger because she and Lee Roy Brewer had previously disagreed over money.  
The Court noted that for a statement to be admissible under this exception, the “proponent of the statement must show (1) there was a conspiracy; (2) the defendant was part of that conspiracy; and (3) the statement was made in furtherance of the conspiracy.”
   The Court made it clear that a conspiracy requires only two individuals, and that Brewer was actually convicted of engaging in organized crime – which requires 5 or more persons.   The Court agreed that admission of the notebook was appropriate as evidence of a conspiracy that included Rosalee Brewer.
Finally, Brewer argued against the ancillary hearing that resulted in the forfeiture of the Brewer’s real estate and personal property that include firearms, a pickup truck and cash confiscated from the home.   The issue of the firearms was handled in another proceeding, where it was found that the prosecution had failed to “meet its initial burden of showing that the firearms were traceable to the exchange for controlled substances.”  That left the Court to determine if the remaining items were subject to forfeiture.  
First, with regards to the real estate, the Court concluded that the Commonwealth had “produced sufficient evidence to support a claim that the real property in question … was used to facilitate the drug trafficking scheme” in that it served as the “base of operations” for the syndicate.  Marijuana and a large amount of cash was located on the site.  Second, the Court agreed that the pickup truck had been sufficiently proven to have been used to transport marijuana and cash proceeds.  Finally, the Court agreed that Kentucky law clearly permitted the seizure of cash money that had been hidden on the Brewer property, evidence that the cash was likely to have been proceeds from drug trafficking.  All three items were clearly subject to forfeiture under KRS 218A.410.

Brewer’s conviction was upheld, and further, the forfeiture of the real estate, the pickup truck and the cash was also allowed. 
DUI – DRUGS

McKenzie v. Com.
WL 2918854 (Ky. App. 2006)
FACTS:  In late 2001, McKenzie left Ohio to visit relatives in Johnson County, Kentucky.  Because of previous serious back injuries, he had prescriptions for pain medication and muscle relaxants.  Knowing that the drive would be “hard on his back,” he took Roxicet (oxycodone/acetaminophen) prior to leaving Ohio and Valium and Lortab when he arrived in Johnson County.  The next morning, his family went for a visit, and originally, McKenzie did not go with them.  He decided, later, however, to join them, but had already taken a Soma (a sleeping medication) and two Lortabs.  Knowing he would be gone for some time, he carried additional medication in a pill bottle with his brother’s name on the container.  

As he drove along, “McKenzie allegedly became distracted looking at a cedar house built on a hillside.”    The opinion noted that McKenzie “failed to notice when his van left the road, traveled over barriers separating the road from a ditch and slammed into a car driven by a rural mail carrier, Shepherd.  Shepherd died of her injuries.  Tests of McKenzie’s blood and urine indicated the presence of Valium, Soma, oxycodone, codeine and hydrocodone.    He was indicted for Wanton Murder, and later with PFO.  He was eventually convicted of Second-Degree Manslaughter, enhanced by his PFO status.   
McKenzie appealed.

ISSUE:
Is voluntary intoxication a defense to a crime with the mental state of wantonness?
HOLDING:  
No

DISCUSSION:   The Court noted that several witnesses testified as to McKenzie’s appearance and erratic driving before and after the wreck.  One witness, a registered nurse, watched him stagger around the crash scene and physically prevented him from starting his van and driving off, by taking his keys.  She stated that he did not “smell of alcohol” but did have a “glazed look, pinpoint pupils and difficulty walking, and that “he was under the influence of something.”   The witness did not believe his difficulty in walking was due to an injury.

Deputy Fairchild (Johnson Co. SO) was the first officer on the scene.  He too described McKenzie as having a “dazed appearance, slurred speech and glazed eyes” and that McKenzie appeared to be unable to understand him and could not follow directions.  Fairchild tried to do field sobriety tests, but “McKenzie was unable to perform any of the tasks requested.” 

McKenzie denied a need for medical treatment, but did agree to blood and urine testing.  He admitted to having taken Soma and Lortab.  Fairchild noted the bottle with McKenzie’s brother’s name, and that they appeared to be, in fact, the drugs claimed.    

McKenzie claimed that “he was never advised that the particular combination of medications he ingested could impair his driving, and that as such, “the jury could not properly convict him of an offense requiring the mens rea (mental state) of wantonness.”  He did agree, at trial, however, that the Soma bottle warned of drowsiness and that he had gotten drowsy before while taking Soma.
  Further, the Court noted that it had never actually been shown that McKenzie was prescribed Soma, and there was some indication that the prescription for that drug, in fact, belonged to McKenzie’s wife.  The Court agreed it was reasonable for a jury to find that he was “voluntarily intoxicated” when he took both Soma and Lortab prior to driving.  

In previous cases, the Court noted, it had been “held that voluntary intoxication is no defense to offenses involving wantonness.”  Specifically, in Slaven v. Com., the Court had found that “voluntary intoxication … is not a defense to second-degree manslaughter.”
  Further, the Court agreed that the case of Estep v. Com.,
 it was unnecessary for the prosecution to specifically prove that a defendant was aware of the possible side effects of taking such prescription drugs together, when the defendant provides some evidence that in fact, they knew at least some of the effects of the medication when taken individually.  
McKenzie further argued that the urine test evidence was inadmissible because it lacked “sufficient scientific accuracy” to meet the standards of Stringer v. Com.
 and Goodyear Tire and Rubber Company v. Thompson.
    The Court agreed that although he was not charged with driving under the influence (there is no explanation for this, however) the provisions of KRS 189A which allows such testing apply whenever an officer reasonably suspects a violation of that statute.  Clearly, given the evidence provided, such reasonable suspicion existed.  

Given that KRS 189A continues to include a provision for urine testing, the Court further found that the legislature considered such testing to have evidentiary value with regards to driving impairment.  The KSP lab technician testified that certain drugs would appear in urine longer than in blood.  She concluded that since the hydrocodone and oxycodone were in his urine, but not his blood, that they were not in his system at the time the blood sample was taken.  As such, McKenzie argued that the test results were prejudicial to him, but the Court disagreed.
Further, McKenzie argued that the chain of custody on the test samples was not properly preserved, but the Court disagreed, noting in detail the steps taken by Dep. Fairchild in handling this evidence.  Fairchild had initially stated that he took the samples to the sheriff’s evidence room, and then further stated that he mailed the samples to the KSP lab, but he clarified at trial that he did not actually mail them himself, only left them to be mailed.   Dep. Dotson later testified that he hand-delivered the samples to the KSP lab in Ashland.  The KSP analyst stated he received them sealed in Ashland, performed the blood alcohol test, and then resealed the package to be sent to Frankfort for further testing.  

The Court noted that in Rabovsky v. Com. it had been held that “it is unnecessary to establish a perfect chain of custody”
  but that instead, the “Commonwealth is only required to provide persuasive evidence that no one tampered with the sample.”  Of course, any “gaps in the chain of custody may affect the weight given to the evidence by the jury.”
  The Court agreed that the law enforcement agencies collectively “maintained sufficient control” over the samples for them to be admissible. 

McKenzie’s conviction was affirmed.

NARCOTICS

Com. v. Sears 

206 S.W.3d 309 (Ky. 2006)
FACTS:  Sears, a licensed Kentucky dentist, was charged for illegal prescribing a controlled substance in violation of KRS 218A.1404.   Sears originally took a conditional guilty plea to the charge, but appealed.  Apparently, Sears admitted that he prescribed controlled substances for non-patients for non-medical reasons in return for payment in drugs.”  At his initial conditional appeal of his indictment, Sears argued that “he could not illegally prescribe” the drugs because “he was a duly licensed and practicing dentist with an appropriate DEA permit.”  The prosecution was intending to prove that he had written “prescriptions for Loracet, Oxycontin and Lortab for several of his friends in exchange for receiving half of the drugs himself.”    When that was denied, Sears took a conditional guilty plea, and further appealed.

ISSUE:
May a doctor who is permitted to write prescriptions for controlled substances still be charged with prescribing such medications illegally?

HOLDING:
Yes

DISCUSSION:  The Court found that the Court of Appeals misinterpreted the statute when it found that “except as authorized by law” meant “except when done by a licensed medical person.”  Instead, the Court noted, the “prescribing of drugs in a manner authorized by law does not relate exclusively to the status of the prescriber but to the manner and purpose of the prescription.”    As such, “[w]hen a prescription is written by a dentist for purposes not related to dental treatment or diagnosis and is intended to realize some kind of personal benefit for the person prescribing, such behavior is not authorized by law.”  

The Court found that “a licensed dentist with a required DEA permit does not have the lawful authority to prescribe controlled substances to non-patients for non-medical reasons in return for payment in the form of illicit drugs.”   It reversed the decision of the Court of Appeals and reinstated the judgment of the trial court. 

ARREST

Silverburg v. Com.
WL 2986512 (Ky. 2006)
FACTS:  On May 4, 1999, Silverburg argued and physically fought with his girlfriend, Cheatum.  Cheatum then stopped a Louisville police officer and informed him that Silverburg “was the person responsible for the recent hold-ups at ATM machines in his area.”  The officers went to Silverburg’s home “to ask him some questions,” but Silverburg “attempted to flee out the back door of his apartment when he discovered the police at his door.”  He was arrested. 

On May 5, Gambill, one of the victims, identified Silverburg in a photographic line-up.  The officers received consent from Silverburg’s wife, and they found clothing matching a victim’s description and a firearm, along with “other incriminating evidence.”  Silverburg was charged and eventually convicted.  He then appealed.

ISSUE:
Is an officer’s testimony about how an individual was developed as a suspect, even if otherwise hearsay, admissible? 


HOLDING:
Yes (but see discussion)

DISCUSSION:  Silverburg argued that the offices lacked sufficient probable cause to make an arrest, and as such, any fruits from the arrest must be suppressed.  

The Court noted that prior to the arrest, officers had, in addition to Cheatum’s statement, information indicating that Silverburg resembled the robber, lived in the area of the robberies, and that he ran when they came to his door.   As such, the Court found that the arrest was lawful. Further, the Court found that the consent, and the subsequent search of his home, was valid.  

Silverburg also argued that the “in-court identification” by the victim should have been suppressed “due to an alleged prejudicial presentation of a photo pack in the original identification of” Silverburg.   The trial court had held a “lengthy, multi-day suppression hearing” which supported its decision that the identification was reliable.  

Finally, Silverburg argued that Det. Whobrey’s testimony “as to how he developed [Silverburg] as a suspect” was investigative hearsay.  The Court, however, held that an “officer may testify about information furnished to him by an absent witness if that information tends to explain action that was taken by the police officers as a result of the information and the taking of that action is an issue in the case.”  The Court agreed that the “out-of-court statement is not hearsay because it is not offered to prove the truth of the matter asserted but to explain why the officer acted as he did” and found it to be properly admitted.

The Jefferson Circuit Court’s decision was affirmed.

SEARCH & SEIZURE – ANONYMOUS TIPS

McAtee v. Com.

WL 3456615 (Ky. App. 2006)
FACTS:  On May 17, 2003, the Louisville Metro PD “received a phone call concerning shots being fired from a white Chevrolet in the area of 34th and Vermont Streets.”   The responding officers found nothing.  A second call, a short time later, indicated that a “car fitting the previously given description was in the parking lot of Vermont Liquors,” close to the scene of the original incident.  Both calls were anonymous.  

At that location, officer found McAtee “behind the wheel of a white Chevrolet Malibu.”  The officers drew their weapons and ordered McAtee, and a passenger, out of the car.  They explained their purpose to McAtee and asked for permission to search the car.  He stated that the vehicle did not belong to him but gave consent.  They found “two loaded handguns, spent shell casings, and a box of ammunition.”    Both occupants of the vehicle were charged with carrying concealed weapons.  A victim, Spinks, came forward later and claimed that “McAtee had shot at him” and McAtee was further charged with Wanton Endangerment.   Eventually the CCDW charge was amended to possession of a handgun by a convicted felon, and a PFO charge was also made.   

At McAtee’s request, the two charges were split.  After a suppression motion was denied, he was first tried on the weapons charge.  Evidence presented at trial indicated that the vehicle had been rented by McAtee’s then-girlfriend, and that she had driven it to the location with the individual, Lumpkins, who had been found in the vehicle with McAtee.  (McAtee claimed he was cleaning the parking lot and that he had gotten into the vehicle to “share some liquor” with Lumpkins.)  He was found guilty on that charge, and his sentence enhanced because of his PFO status.  He then appealed.  

ISSUE:
May an anonymous tip support sufficient reasonable suspicion to make a traffic stop? 

HOLDING:
Yes

DISUSSION:  McAtee argued that the original tips “lacked sufficient indicia of reliability to justify the investigatory stop” and that the callers “provided ‘descriptive rather than predictive, information.’”   The Court noted that the two calls, examined together, alleged a specific criminal act and gave a precise location for a vehicle in a place where a vehicle did not belong (at 4 a.m.), and provided sufficient “reasonable and articulable suspicion.”   The Court further upheld the voluntary nature of the search.  

In addition, McAtee had requested that no evidence of the shooting be permitted at the trial on the handgun charge, and the trial court had denied that motion, finding that the two charges were “inextricably intertwined.”
   It was certainly necessary to present to the jury evidence as to why the officers stopped the vehicle in the first place.   Further, since it was necessary to prove that McAtee had knowingly possession of the handgun in order to prove the weapons charge, it was necessary to call Spinks to testify as to the shooting, in order to rebut McAtee’s claim that he knew nothing about the handgun.  

The Court upheld the trial court’s decisions, and ultimately, McAtee’s conviction. 

SEARCH & SEIZURE – PAROLE

Sublett v. Com.
203 S.W.3d 701 (Ky. 2006)
FACTS:  When Sublett received parole in May, 2003, he agreed to certain conditions in writing, including the right of his parole officer to search and seize him if the officer “has reason to believe” that he possessed illegal drugs or other contraband” and permitted his parole officer to visit his home and place of employment.  

Just a few weeks after his release, Sublett was identified by the Louisville Metro PD as the “primary suspect in a series of robberies.”  Det. Duncan knew Sublett, and knew his parole status, and believed he recognized Sublett on videotapes of the crimes.  Duncan relayed that information to the investigators, and also prepared photo arrays for victims, several of whom identified Sublett from the photos.  On August 27, Duncan requested a search warrant for Sublett’s mother’s home, which was supposed to be his residence. 

On the same day, Officer Johnson, Sublett’s parole officer, went to the residence for a “home visit.”  He was already aware of Sublett’s status as the prime robbery suspect.   Sublett’s mother let Johnson in and told him that Sublett was staying with his sister, but would back the next day.   That next morning, Duncan learned that officers were going to the Sublett home to make an arrest, before Duncan could get the search warrant.  Johnson and a fellow Probation & Parole officer, Hamilton, went to make the arrest, but were told Sublett was still at his sister’s home.  She called her son and told him to return because he was needed for a drug test.  Sublett arrived, and was arrested by Hamilton.  Immediately thereafter, Louisville Metro officers entered and searched, but did not seize any evidence.  They received contact information on the sister from Sublett’s mother, and they proceeded to the home of Detra Payne, and sought consent to search, which they received.  They found Sublett’s backpack, which contained a large amount of money and clothing, and also found money wrappers outside.  Payne gave a statement that she voluntarily consented to the search.  

Sublett was taken to the Robbery office, and given his Miranda rights.  He wrote “refused” on the document.  He later, however, signed a waiver of rights form, but contended that he invoked his rights to silence or an attorney,  and only sighted the waiver form “when police demonstrated an unwillingness to honor these rights.”  

Sublett gave a statement admitting to the majority of the robber, but claimed that “multiple personalities named Rick  and Carlos had inhabited his body and had committed the robberies.”  All three personalities were apparently present during the interrogation.   Sublett was indicted on multiple counts of robbery and one count each of Attempt-Murder and Fourth-Degree Assault.  He moved for suppression and the trial court denied the motion.  Sublett took a conditional guilty plea, and appealed.

ISSUE:
May a parole officer search a backpack found in a common area of a home, for evidence of parole violations, when they are lawfully admitted to the home?
HOLDING:
Yes

DISCUSSION:  The Court quickly found that a parole officer was permitted “to arrest a parolee upon a reasonable suspicion of the terms of his release.”
  However, since the statute does not say that the officer might enter a home to make this arrest, Sublett argued that a warrant was needed.  However the Court found that his mother expressly consented to the entry, which negated any need for a warrant, even if the statute was found to make such a requirement.  

Sublett also argued that the Probation and Parole officers failed to conform to the statutory requirements for them to make an arrest, and again, the appellate court quickly agreed with the trial court that the officers were properly within their rights in making the arrest.

Finally, Sublett argued that the search of his backpack was illegal.  The trial court agreed that Payne’s consent did not ”extent to the search of” the backpack or a pair of jeans found with it.  However, the trial court justified the search on the “specific conditions” of Sublett’s parole release.  The Court noted that the trial court had stated that both of the items were found in the “common areas of the house and not in areas where Sublett might reasonably have had heightened expectations of privacy.”   Sublett argued that only his parole officers could take advantage of his release conditions, not the Louisville Metro police.   The Court found that the language of the statute did not limit the authority to actually search to  one’s parole officer, and certainly Johnson had sufficient “reason to believe that contraband might be found among Sublett’s property” at Payne’s home.  

Finally, the Court agreed that the waiver was valid and that statements made at the Robbery office were made voluntarily. 

Sublett’s plea was upheld. 

SEARCH & SEIZURE – PLAIN VIEW

Com. v. Jones

WL 3386490 (Ky. 2006) 

FACTS:  On the day in question, Officer Teagle
 arrived at Jones’ residence to serve an EPO.  He found “a man leaning into the driver’s side of a vehicle” who then walked away.  Teagle tried to stop the man to speak to him, but the man ignored Teagle.  The man approached and attempted to enter Jones’ residence. Teagle was able to keep the door from closing, and the man then 
returned to the front porch” and agreed that he was Jones.   As Teagle informed him of the EPO, he “noticed a bulge in Jones’s right front pants pocket.”  When he asked Jones about the item, and received a negative reply, and because the EPO claimed an assault with a handgun, Teagle elected to make a “protective pat down of Jones.”   He thought it was a pill bottle and asked Jones to remove it, and Jones reluctantly complied.    When Teagle asked to see what was inside the bottle, Jones, instead, opened it and tossed the contents (later discovered to be Oxycontin) into a nearby ditch.  Teagle arrested Jones after a struggle, for possession of a controlled substance, tampering with physical evidence and resisting arrest.

Jones requested suppression, which was denied.  Jones took a conditional guilty plea, and appealed.  The Court of Appeals found that Teagle’s pat down was appropriate, but that “because it was not immediately apparent that the pill bottle in Jones’s pocket contained contraband, Teagle exceeded the permissible scope of a Terry stop and frisk when he ordered Jones to remove the pill bottle from his pocket.”   The Commonwealth requested discretionary review, which was granted.

ISSUE:
May an officer seize a pill bottle without sufficient reason to believe that the item is, in fact, contraband? 

HOLDING:
No

DISCUSSION:  
The Court started by noting that the issue of the initial stop and pat down was not before it, and found no reason to question the validity of that stop and search.  The Court limited its discussion to the validity of the subsequent arrest under the plain feel doctrine, and in particular, the “immediately apparent” prong of that doctrine.  The court agreed that “the incriminating nature of an object seized under both the plain view and the plain feel exceptions must be ‘immediately apparent.’”  

The Court quickly concluded that the criminal nature of the pill bottle and its contents were not readily apparent.  There was no way to know, when he saw the bottle, if the prescription inside was a controlled substance or was properly prescribed to Jones.  As such, seizure of the item was not permitted under plain view/feel.

The Court returned the case to the trial court with instructions to suppress the evidence. 

SEARCH & SEIZURE – WARRANT

Olden v. Com.
203 S.W.3d 672 (Ky. 2006)
FACTS:  On May 17, 2004, Officer McDowell (Princeton PD) stopped Gordon for speeding.  He knew that she’d been at Olden’s house just prior to the stop, and he asked for consent to a vehicle search, to which she agreed.  However, McDowell saw her place a “small tin box in the front of her pants” and he asked her to turn it over.  He found a small amount of crack in the tin, and a crack pipe in the vehicle.  

Instead of an arrest, however, he “enlisted her help in obtaining information on where she purchased the drugs.  She made a written statement that she’d smoked crack at Olden’s home, and that he gave her the drugs.  McDowell obtained a search warrant, which was executed the next day, with the help of other officers.  They found $1610 in cash, 11.6 grams of crack and marijuana seeds.  Olden admitted that the marijuana was for his personal use, and the crack cocaine was what he sold.

One month later, McDowell stopped another vehicle, driven by Amy Phelps, that he’d seen at Olden’s house – this time for running a stop sign.   He noticed a passenger, Peaks, trying to hide crack cocaine, and he arrested Peaks.  He saw that Phelps was trying “to brush remnants of crack cocaine out of the passenger seat and arrested her as well.”  

Both Phelps and Peaks agreed to cooperate in a further investigation, and both gave statements incriminating Olden.  McDowell got another search warrant, and upon execution, it netted approximately $1542 and 4.3 grams of crack.  He was arrested a second time. 

In October, Olden was indicted on two counts of First Degree Trafficking and related charges and requested suppression.  That was denied.  Olden was convicted, and sentenced.  He then appealed.

ISSUE:
May a warrant be issued based upon statements of a credible confidential informant, even if the informant may have an interest in the case? 

HOLDING:
Yes

DISCUSSION:  Olden argued that the warrants were invalid “by calling into questions the veracity and reliability of the information” received as a result of the traffic stops – stated that the “informants had a vested interest in giving law enforcement the information to avoid being charged with possession of crack cocaine.”   The Court deferred to the trial court finding that there was sufficient evidence to support the credibility of the informant’s statements.

On an added note, apparently the date on the Uniform Citation documenting Olden’s first arrest was misdated – and which would indicate that he was arrested prior to the issuance of the search warrant, but the Court declined to address the matter. 

In addition, Olden argued that the trial court did exclude “a statement allegedly written by Ms. Gordon,” the first informant, in which she claimed that she lied in her statement incriminating McDowell.  She could not be located prior to trial and was not a witness.  The Court found that the statement was not a “statement against interest” and “that it was inherently unfair to permit the out-of-court statement to be used since the Commonwealth had no opportunity to cross-examine the witness concerning the statement.”   The Court, however, upheld the exclusion of the statement.  

Sparks v. Com.

WL 3524161 (Ky. 2006)
FACTS:  On June 1, 2004, Highland Accounting, in Paintsville, was burglarized, and between $50,000 to $100,000 was taken.    Sparks had been in the building prior to the burglary, and had indicated to the owner that “he knew where she kept the money.”  Within the month, Sparks and his girlfriend, and her son, went on a Tennessee vacation and spent a great deal of money, paying for everything in cash.  A CI told officers that Sparks also “bought several thousand dollars worth of cocaine in Tennessee, and subsequently, the girlfriend’s son “died of a drug overdose” and his funeral was paid for in cash.   Johnson County officers discovered that “drugs and NASCAR collectibles were found in the rented chalet where Sparks was staying.”    Since their investigation revealed that Sparks was not regularly employed, nor could they account for his sudden wealth in any other way, they “obtained a search warrant to look for evidence of the burglary in his home.”  There, they found guns, drug paraphernalia and money.  

A suppression hearing was held, and apparently, the Court refused to suppress the evidence.  Sparks took a conditional guilty plea on the drug possession charges, and apparently, no charges were filed relating to the burglary.    Sparks then appealed.

ISSUE:
Must a search warrant demonstrate a link between the crime and the location an officer seeks to search? 

HOLDING:
Yes

DISCUSSION:  Sparks argued that the search warrant was invalid.  The Commonwealth replied that the search was based upon the fact that Sparks was spending a great deal of cash, including money on drugs, with no apparent source for his sudden windfall.  However, the warrant listed only “evidence associated with drug trafficking” not evidence connected to the burglary.  As such, Sparks argued that there was “no nexus” … “between the suspected drug transaction in Tennessee and the search of his residence.”  Nothing was found that would be evidence that the cash came from the burglary, and Sparks was not charged with that burglary. 

The Court noted that it “must review the warrant and affidavit in light of the totality of the circumstances surrounding its issuance.”   It concluded that the trial court’s decision not to suppress the evidence was supported by sufficient probable cause and upheld the decision of the Johnson Circuit Court.

Hodge v. Com.

WL 3457220 (Ky. App. 2006)
FACTS:  
On Oct. 8, 2003, Dep. Sheriff Mattingly (Nelson Co. SD) received a complaint from Case, who claimed that his neighbor, Hodge, “had stolen a basketball goal, storage building, porches, and central air conditioner unit from his property.”   All of the items, with the exception of the air conditioner, were in plain view on Hodge’s property. 

Dep. Mattingly confronted Hodge about the claims, and Hodge claimed Case had given him the items in the yard, but denied having the air conditioner.  Mattingly brought the two men together, and “Case acknowledged he gave the basketball goal to Hodge; however, Hodge admitted to taking the storage building and porches without Case’s consent.”    Hodge agreed to return the items he had taken, but continued to deny having possession of the missing air conditioner.

Mattingly asked for consent to search Hodge’s property, but Hodge refused.  Mattingly then requested and received a search warrant for the property.    The deputies executed the warrant, but did not find an air conditioner – instead, they found marijuana and drug paraphernalia inside one of the buildings on the property.  

Hodge was indicted on marijuana cultivation (more than five plants) and possession of drug paraphernalia.  He moved for suppression of the evidence, and the trial court denied that motion.  He was ultimately convicted, and appealed.

ISSUE:
May a building within another building be searched pursuant to a search warrant for the outer building?

HOLDING: 
Yes

DISCUSSION:  Hodge argued that the “search warrant was invalid because the police officer made a material omission of fact in the affidavit utilized to obtain the search warrant.”   A party attempted to make such an allegation “must demonstrate that: (1) ‘the police omitted facts with the intent to make, or in reckless disregard of whether the omission made, the affidavit misleading,’ and (2) ‘the affidavit, as supplemented by the omitted information, would not have been sufficient to support a finding of probable cause.’”
  In this case, the Court noted, Hodge alleged that Hodge told Dep. Mattingly that he thought the “mortgage holder repossessed the air condition” and that he gave the deputy contact information for that person.  Dep. Mattingly recalled that Hodge had mentioned that possibility, but denied everything else.  

Clearly, the trial court chose to believe Dep. Mattingly over Hodge at the suppression hearing, and that was the purview of the trial court.  Further, even with that information, the Court still found sufficient probable cause to support the warrant, and upheld the warrant on those grounds.

Hodge also contended that the warrant was invalid because “it did not specifically describe the place to be searched” – as the marijuana was found “inside a small storage building located within a larger building on Hodge’s property” and that unit was “leased to another individual.  Even if the Court accepted that the building was under lease to someone else, the Court noted that Hodge would then have no reasonable expectation of privacy in it, and thus, “no standing to assert the illegality of the search.”   As such, the motion to suppress was properly denied on that ground as well. 

The judgment of the Nelson Circuit Court was affirmed.

SEARCH & SEIZURE – TERRY
Pennington v. Com.
WL 2988479 (Ky. 2006)
FACTS:  On Feb. 23, 2004, Officer Wentworth (Paducah PD) was patrolling the “Set,” an area “notorious as a venue for drug transactions and … the scene of numerous shootings and other acts of drug-related violence.”  He observed “a pedestrian approach a white Chevy Caprice, exchange something with the driver, and walk away in what the officer believed was a nervous and excessively vigilant manner.”   He further saw that the Caprice had “an expired temporary license.”  He stopped the Caprice nearby, and received back a transmission that the “driver might be Pennington, clearly implying that the supervisor was familiar with Pennington and believed him to be dangerous.”  

Wentworth requested and received backup, within just a few minutes, and he then approached the driver, which was, indeed, Pennington.   Wentworth asked him to get out of the car.  He later testified that Pennington “appeared excessively nervous.”   Wentworth cited him for the expired tag, and asked him if he had any drugs or weapons, to which Pennington said no.  Wentworth then asked for consent to search both the car and Pennington’s person, and again, Pennington said no, asserting “that his lawyer had advised him not to consent to any searches.”  Wentworth stated that “Pennington’s demeanor became alarmingly defensive” and he “became loud, he attempted to back away, and he gesticulated with his hands.”   The officer, concerned, told “Pennington that he was going to pat him down for weapons.”   Upon being assured the patdown was just for weapons, Pennington, who had been vociferously objecting, permitted the search.  Wentworth detected a lighter in one pocket, and in one of Pennington’s pants pockets, “he felt was he immediately recognized was crack cocaine.”

When being informed of this, “Pennington became combative,” and jerked away, swearing.  Another officer intervened and they tried to continue the pat down, but Pennington resisted, flailing his arms and shouting that the officers were “violating his rights.”   Wentworth told him he was under arrest for disorderly conduct, and Pennington broke free and tried to run, but was quickly subdued.  Wentworth found eight pieces of crack cocaine in his pockets., and he was subsequently  charged and convicted  with first degree trafficking, as well.  Pennington appealed.

ISSUE:
May agitation on the part of the subject provide sufficient reasonable suspicion as to justify a patdown?

HOLDING:
Yes
DISCUSSION:  The Court noted that an officer might stop and pat down a subject, given adequate reasonable suspicion.  “To justify this lesser intrusion upon an individual’s privacy interests, the officer’s suspicion must be more than a mere hunch.  It “need not amount to probable cause,” but “must be based on ‘specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion.”  

Pennington argued that once Wentworth issued the citation, he “should have been allowed to go on his way.”   Although Pennington agreed that officers may ask for consent to search at the “conclusion of even routine traffic stops” he further states that citizens may deny consent.  

The Court, however, noted that Wentworth actually had two reasons for the stop – the expired license tag and the suspicious encounter with the pedestrian.”  The Court found that Wentworth’s “suspicions were reasonably aroused, and he was thus justified in detaining Pennington briefly beyond the issuance of the citation to attempt to find out if drug-related criminal activity was afoot.”  That suspicion was further fueled by Pennington’s behavior and demeanor.
  That agitation justified Wentworth’s decision to do a patdown, coupled with the knowledge that Pennington was believed to be a drug dealer, was in an area known for drug dealing and violence, and the “common knowledge that drug dealers are often armed.”  The discovery was justifiable under “plain feel”
 or his arrest for disorderly conduct. 

Pennington’s conviction was affirmed. 

Flannery v. Com.

WL 3524525 (Ky. App. 2006)

FACTS:  On Nov. 30, 2004, at 0820, Officer O’Donnell and then – Sgt. Wilson (Richmond PD) were dispatched on 911 calls regarding a “suspicious-looking white man” who parked at the rear of the People’s Bank and tried to open the locked front door of the bank.  As the door was still locked, the individual got into the passenger side of his van and it then headed down to Cumberland Valley National Bank.   The second call came from the Cumberland Valley Bank, which had also been contacted by People’s Bank, and that caller “indicated that the van had circled the bank a couple of times before parking at a nearby Wendy’s restaurant, facing the bank, with its headlights on.”    Wilson went to the closed restaurant and was admitted by the employees, and watched the van from there until O’Donnell, in a marked car, arrived a few minutes later.  O’Donnell parked behind the van and turned on his emergency lights.  The two officers approached the van.  Both occupants (Peters, the driver, and Flannery, the passenger) stated that Flannery was just trying to cash a check, but they were unable to produce a check.

Wilson, at the driver’s side of the vehicle, thought he saw the “grip of a semi-automatic weapon under the passenger’s seat,” so he went around to that side and told Flannery to get out of the vehicle.  Wilson handed Flannery over to O’Donnell, to be patted down, and Wilson retrieved a Crossman air pistol from under the seat.  Flannery was placed in the cruiser, and Peters, who refused consent to search the vehicle, was placed in a second cruiser.   Both were taken to the police station, and eventually “Peters admitted that Flannery had written a note to give to the bank teller” and that Flannery had committed five other robberies in the area.  Flannery was arrested at 1025.

The officers obtained a search warrant for the vehicle, which was, apparently, secured, and it was executed at 1614 that afternoon.  The officers found a “note that said ‘No dye packs, I have a gun, you are being robbed.’”   In addition, they found cigarettes believed to have been stolen from another robbery, along with “shaving cream and razors which corroborated Peters’ statement that Flannery had recently changed his appearance.”  

Flannery moved for suppression and was denied.  He took a conditional guilty plea, and appealed.

ISSUE:
May lawful, but suspicions, actions justify a Terry stop?

HOLDING:
Yes

DISCUSSION:  The trial court had overruled Flannery’s motion to suppress, finding that the officers had sufficient reasonable suspicion for the initial interaction, which the Court categorized as a stop since O’Donnell apparently blocked in the Peters’ car, and the pair’s inability to produce the check they claimed to want to cash served to heighten those suspicions.  Once the officers spotted the handgun, it was appropriate to “effectively detain” Flannery in the cruiser.    The bank employee’s initial suspicions were based in part upon Flannery’s dress, which included not only a hooded sweatshirt, arguably appropriate for a rainy morning, but a “bandana which fully covered his hair and a pair of oversized sunglasses.”  The Court agreed that “purely lawful actions, taken together, may amount to reasonable suspicion.”

The Court moved next to the issue of “the officers’ decision to transport Flannery to the police department for further questioning,” actions that under Hayes v. Florida
 required “probable cause or judicial authorization.”   The Court agreed that when Wilson was questioning the pair during the initial stop, he saw, from his lawful vantage point, “what he believed was a weapon in plain view sticking out from beneath Flannery’s seat.”  That constituted “requisite probable cause” for the de facto arrest, which eventually led to [Flannery’s] formal arrest, which was further corroborated by Peters’ statements. 

The Madison County Circuit Court’s decision was affirmed. 

SEARCH & SEIZURE – EXIGENT ENTRY

Southers v. Com.

210 S.W.3d 173 (Ky. App. 2006)
FACTS:  On Jan. 8, 2003, Southers and Landrum were staying in the motel room rented by a friend, Swift.  At approximately 2226, Southers and Landrum were in the room, but not Swift.  A friend, Turner, visited briefly.

As Turner left, she encountered Officer Barrett.
   He and Officer Haddix had arrived at the motel in response to a call about a disorderly subject, Wyatt, who was alleged “intoxicated and disturbing the peace by randomly knocking on the doors of other guests.”   The two officers separated to search, and Barrett was alone when he came across Turner leaving the motel room.  He asked Turner if Barrett was inside, and Turner, still inside the room, replied through the crack that he was not and that “the room belonged to Swift.”  Barrett asked who else was inside, and Turner stated “friends.”   Turner opened the door a bit wider and yelled to the occupants that “the police is here” twice.    Barrett could see only a small portion of the room at that time.

Barrett “edged Turner to the side and out of the way of the door.”  Barrett pushed the door open and was able to see Southers and Landrum “sitting on the bed in the room and a baggie containing syringes and orange caps.”   Southers immediately jumped up and ran into the bathroom, and he and Barrett struggled as Barrett “tried to prevent Southers from flushing an object down the toilet.”   By this time, Haddix had arrived and was assisting.  It was determined that what Southers was trying to dispose of was a bottle containing morphine.

Both Southers and Landrum were arrested, and eventually indicted, on multiple drug charges.  Southers requested suppression, but was denied.  Acting pro se, Southers was convicted only for possession of a controlled substance.  He then appealed.


ISSUE:
May an officer enter a motel room without consent and without articulable exigent circumstances?
HOLDING: 
No


DISCUSSION:  Southers argued that Barrett’s entry was unlawful, and thus everything obtained as a result of the entry should be suppressed.  The Court noted that “Barrett testified that he wanted to look in the room in case it was being burglarized or in case someone inside was doing something against Swift’s will.”  It further stated that nothing indicated that a burglary or other crime was in progress, and that “Officer Barrett’s conduct did not indicate that he thought Turner was engaged in criminal activity because he made no attempt to detain her or perform a ‘pat-down’ search for his own safety.”  He had nothing but a “vague suspicion” that a crime may have been in progress and that was insufficient to establish sufficient cause for his entry.  

To support Barrett’s entry, the Court stated, he needed both “probable cause and exigent circumstances” to justify his entry.  It agreed that Barrett saw nothing to justify his entry until after he pushed the door open and as such, the evidence was unlawfully obtained and should have been suppressed. 

The Breathitt Circuit Court’s judgment was vacated, and the case remanded back for further proceedings. 

SEARCH & SEIZURE – CONSENT

Sizemore v. Com.

WL 3456568 (Ky. App. 2006)

FACTS:  The defendants, including Beverly and Scott Sizemore, Linda Chadwell (Beverly’s sister) and Richard Swan (Linda’s cohabiting boyfriend), as well as Beverly and Linda’s parents, were involved in an “alleged criminal drug syndicate.”  The parties were accused of importing “massive quantities of marijuana from Mexico into the United States and then to Owen County for distribution.”   

On April 24, 2004, Officer Stigers and a fellow officer went to the Sizemore trailer “after Scott [Sizemore] was identified as having sold marijuana to another person earlier that day.”  Officer Stiger later testified, at a suppression hearing, that “he could smell a strong marijuana odor as he approached the trailer, and he could see Scott and a small child through the open door.”   When he knocked, Scott opened the door and invited them in.  Scott was placed under arrest, and was given the chance for the child’s grandmother to take charge of the child.  Scott Sizemore also told the officers where the marijuana was stored, and stated that a third bag had probably been moved by Beverly.  The officers were invited to look through the trailer, and they found the missing bag in the freezer.   A total of 10.5 ounces of marijuana was seized.   Beverly arrived during this process, was arrested and given Miranda rights, and she refused to talk.  In her purse, the officers found “pills, a small bag of marijuana, rolling papers, and $2, 464 in cash that Beverly identified as income tax refund money.”   As a result of this testimony, the trial court refused to suppress the evidence found during that search, finding that the marijuana was discovered upon Scott’s consent.  

Beverly Sizemore, Linda Chadwell and Richard Swan were eventually found guilty at trial, and appealed.

ISSUE:
May a person high on marijuana give a valid consent? 

HOLDING:
Yes

DISCUSSION:  First, Beverly argued that Scott was incapable of giving consent, as he had, admittedly, been using marijuana.  The Court noted that the record indicated that “Scott was awake and on his feet” when Stigers arrived, and that “he did not appear to be unsteady on his feet.”   Scott was “polite and coherent” in response to the officers’ questions, and he “took steps to provide for his child.”  He was also “attentive to the officer’s questions, he understood and followed through on commands, he volunteered information, and he showed things to the officers.”    The residence was occupied by both parties, but “Beverly’s own failure to consent did not render the search results inadmissible against her.”  [Note: Beverly was apparently not present until after the marijuana was located, had she been present from the outset, and denied consent, it would have been inappropriate for the officers to search.]   

The Court also addressed the argument that the parties were not involved in a drug trafficking conspiracy.   The Court noted that Scott Sizemore had admitted that he was involved in obtaining marijuana from Beverly’s father and reselling it from their home, and that he and Beverly cooperated in those regular sales.  Another co-defendant testified that she provided a pound of marijuana from Beverly Sizemore earlier on the day of the arrest, and that she was to get the money for it later, from Beverly’s father.  Masden, yet another co-defendant, also agreed that the family worked together in selling marijuana.   He and another co-defendant testified, however, that “Beverly was not involved in transporting marijuana from Mexico to Kentucky.”  (Beverly’s father, Lee Roy Brewer, was apparently directed the actions of the other defendants and was called the “principal organizer and manager of [the] criminal syndicate.”)   The Court agreed that the facts, as presented, were sufficient to prove that the defendants (including those that had previously pled guilty) were engaged in a criminal conspiracy to traffic in marijuana. 

Beverly Sizemore’s conviction was affirmed.

Krause v. Com.
206 S.W.3d 922 (Ky. 2006)

FACTS:  On the day in question, at about 4 a.m., Trooper Manar (KSP) and two other officers, knocked on Krause’s and Yamada’s door.  “Trooper Manar desired to go to the residence and search but did not believe he had probable cause to obtain a search warrant.”  He believed the pair had drugs in the home, but “knew that the residents would not ‘consent to a search for drugs.’”   So, instead, he “fabricated a false story” that a “young girl had just reported being raped” at the residence, and sought entry “in order to determine whether her description of the residence and its furnishings was accurate.”  Since in fact, no such crime had occurred, he “knew that there would be no such evidence because he knew there was no assault.”   Upon entry, he found cocaine, the evidence for which Krause was charged. 

The trial court found that “the ruse employed …raises serious Constitutional rights questions and is not an appropriate police practice” but “ultimately concluded” that the consent given by Krause and Yamada was voluntary.  Even though it acknowledged that evidence of such an assault “may well be a much narrower search than for drugs” because drugs may be hidden in many more places,” the evidence at issue in this case, drugs, “were found in plain view during this otherwise voluntary search for evidence of a sexual assault.”   The Court of Appeals affirmed, with little comment.

Krause further appealed.

ISSUE:
May an officer’s lie, in seeking entry to a house, be so egregious as to be coercive, and thus sufficient to suppress the evidence found?  


HOLDING:
Yes

DISCUSSION:  The Supreme Court noted that “the sole issue for [its] consideration is whether the consent given by [Krause] and his roommate was constitutionally valid.”    The Court discussed the issue of consent at length.  Specifically, in Schneckloth v. Bustamonte, the U.S. Supreme Court had held that  “a consent not be coerced, by explicit or implicit means … [f]or, no matter how subtly the coercion was applied, the resulting ‘consent’ would be no more than a pretext for the unjustified police intrusion against which the Fourth Amendment is directed.” 

Normally, the appellate courts would pay great deference to a factual determination made by the trial court, as was done in this case.  It stated, however, that the “trial court’s ruling falters in the fact that Trooper Manar was only able to reach a location from which he could spy illegal drugs and related paraphernalia through machination.”   

In other cases, the Court had “addressed the use of ruses by police.  In Adcock v. Com., an “officer disguised himself as a pizza delivery person in order to coax a resident into opening the door for the purpose of executing a valid search warrant.
   The Court noted that “the underlying purposes and policies in this case differ from the purpose and policies in the Adcock case” which was, in fact, an attempt to simply get them to open the door, lessening the possibility for damage and violence in serving a valid warrant.

In this case, Manar had “no legal right, independent of receiving some kind of valid consent, to enter or search the home.”  As such, the court held that “the ruse utilized by Trooper Manar absolutely undermined the purposes inherent in requiring consent to be voluntarily obtained without any implied or express coercion.”   “A knock on the door at 4:00 a.m. by uniformed police officers is a frightening event in and of itself” and when coupled “with a heinous and shameful accusation” of a sexual assault of a young girl, “nearly any person would feel overwhelmed and stunned.”   It placed the two men in a “particularly vulnerable state.”  The tactics were unnecessary as they were “not based on any pressing or imminent tactical considerations.”  

The Court was careful to note that its holding in this case “is limited and narrow” and that it was not finding that “the use of ruses, in general, is unconstitutional.”  In Sorrells v. U.S., the court found that “[a]rtifice and stratagem may be employed to catch those engaged in criminal enterprises.”
  Other cases applied the concept to the use of undercover agents during interrogations and entries and similar issues.  

In this case, however, the court distinguished it “from the bulk of other ruse cases” by “the fact that Trooper Manar exploited a citizen’s civic desire to assist police in their official duties for the express purpose of incriminating that citizen.”   Further, it stated, “[t]he use of this particular ruse simply crossed the line of civilized notions of justice and cannot be sanctioned without vitiating the long established trust and accord our society has placed with law enforcement.”  

The court found that “the deception employed by Trooper Manar in this case was so unfair and unconscionable as to be coercive, and thus [Krause’s] consent to a search of his residence was unconstitutionally invalid.”

MISCELLANEOUS

Harralson v. Monger/Jacobs
206 S.W.3d 336  (Ky. 2006)
FACTS:  The parties (Harralson, Monger and Jacobs) were involved in a six vehicle collision in Jefferson County.   (The other vehicles involved were apparently unoccupied.)  The police report indicated that Monger was a fault, based, apparently on interviews with Jacobs and others.  Harralson did not have no-fault insurance, so he filed a claim against Monger, and Monger filed a claim against Jacobs, who had apparently admitted that he side-swiped Monger’s vehicle, causing the collision.  Harralson was then permitted to amend his action to include a claim against Jacobs, as well.
However, Jacobs then filed to have Harralson’s claim dismissed, as it was apparently outside the two year statute of limitation, and the Court ultimately granted that motion.   The Court found that Jacobs would have had no notice of the action and that he had not “intentionally concealed or misrepresented” his actions.    

The other parties appealed, and the Court of Appeals affirmed the decision of the trial court.  This appeal followed.

ISSUE:
May failure to speak to all parties in a collision result in an inaccurate report? 
HOLDING:
Yes
DISCUSSION:  The court noted that “Monger first disputed the police accident report during her December 2002 deposition when she testified that Jacobs hit her.”  Monger had suffered a head injury in the wreck and was taken to the hospital.  (Apparently she either had no interview with the investigating officer at all or did not recall it due to her injury, the opinion is not clear on that point.)  Jacobs was the only person left at the scene to give a statement to the officer and at that time, apparently, he stated that Monger “came up really fast … and actually hit him and then careened off her car.”   Monger thought she had told her insurance company that Jacobs struck her, but only “learned that she was listed on the accident report as the driver at fault only after Harrelson filed his suit.”  The reporting officer, when deposed, stated that “Jacobs never indicated that ‘he merged into her lane and hit her first.’” 
Harralson argued that Jacobs fraudulently misrepresented his involvement and as such, should not be permitted to claim the statute of limitations defense.  The Court noted that there was “no doubt that Jacobs did not give a full and complete disclosure of the circumstances of the accident to the investigating officer” and his “duty to provide complete and truthful information for the accident report was highlighted because  of the fact that he was the only person who spoke to the police officer making the report.”  Further, [i]naccurate information provided for the report is of critical importance in this matter because it shifted the burden of responsibility which could otherwise not be known by Harralson.”    The Court agreed with Harralson that “the fact that Jacobs concealed his role in the accident provides a basis for the amended complaint.”    The Court found that it was “clearly not good public policy to allow a person who presents inaccurate information to benefit from the misrepresentation.”    

The Court found that the statute of limitations was tolled by Jacobs’ action and reversed the decision of the Court of Appeals, remanding the case for trial.  
NOTE:  This case emphasizes the need to speak to all parties involved in a collision before completing the report. 

EVIDENCE

Com. v. Strohofer

WL 3524986 (Ky. App. 2006)
FACTS:  On Jan. 3, 2003, Buffalo Trace Gateway Narcotics Task Force fitted a CI, Burlew, with a “body transmitter” to record his purchase of 5 Lortabs from Strohofer, and she was subsequently arrested for that offense.  She was then indicted.

Prior to trial, Strohofer entered a guilty plea, but then elected to withdraw the plea.  (There was procedural wrangling over whether her appointed counsel had a conflict of representation, but ultimately, Strohofer formally waived any right to argue that point, and her trial counsel remained the same.)

On April 5, 2005, Strohofer requested a dismissal of her indictment, arguing that Agent Fegan, of the BFGN Task Force, had visited her brother, Michael, in jail.  Allegedly, Michael, in jail on unrelated charges, had told a jailer “that his sister wanted him to lie and say that he ‘did it all.’”   Fegan visited Michael, at the request of the Commonwealth’s Attorney, and asked about the statement, which Michael essentially denied having made the statement.  In addition, she called Michael Irwin, a friend of the CI, Burlew, who claimed that Fegan also came to visit him, in the Mason County Jail, and to find out if Irwin was going to testify.  Irwin told Fegan that he was going to be a “character witness against Burlew” and he claimed that Fegan told him that “if [he] did not watch what [he] was doing, [he] was going to end up getting charged himself.”    Irwin claimed he felt “intimidated” and “trapped” by Fegan’s comments. 

The trial court was impressed by Irwin’s testimony and, in particular, noted Fegan’s “reputation for aggressive drug enforcement.”  It found Irwin’s fear to be “entirely credible” and held that Fegan’s actions, which took place the evening before the trial, “went beyond investigation and crossed the line into intimidation of witnesses.”  

The Court concluded that Strohofer’s right to a fair trial was compromised, and dismissed the indictment with prejudice.  The Commonwealth appealed. 

ISSUE:
May an officer’s intimidation of a witness be raised to dismiss the case? 

HOLDING:
Yes

DISCUSSION:   The Commonwealth argued that the trial court should have pursued other remedies short of dismissing the indictment.  (Apparently the trial court asked the Commonwealth for suggestions for such remedies, but none were presented.)  

The appellate court agreed that the “conduct of Agent Fegan, effectively threatening Irwin with prosecution if he testified for Strohofer, was completely unnecessary and intimidating” and “interfered with the voluntariness of Irwin’s choice to testify and infringed upon Strohofer’s constitutional right to have freely given testimony in his [sic] defense.”    Further, it stated that “[h]owever well-intended Agent Fegan’s actions may have been, coercion toward a witness for the defense is not to be condoned” and when that occurs, “no other remedy than dismissal” can be provided.  

The Court noted that Irwin was “to be called to assail the character of a prosecution witness,” Burlew,  and that the “state’s case rested upon the believability of” Burlew.  If Irwin was successful, “the state’s case would be greatly diminished.”   As such, “the reliability of the witness’ testimony is subject to close scrutiny.”   The right to present a witness to challenge the testimony of another witness is a “fundamental element of due process.”   It found no difficulty in accepting that Burlew’s testimony, the “state’s chief, and perhaps only, prosecuting witness” would be instrumental in a conviction, and thus, that it would be beneficial to the defense to have an opportunity to show that it might be untrustworthy.

The Court upheld the judgment of the Mason Circuit Court, to dismiss the case.

Cook v. Com.
WL 2918937 (Ky. App. 2006)
FACTS:  On June 18, 2004, Sammy Caudill “drove past the entrance to his property and noticed that the cable on the gate was down.”   He saw that tire tracks entering the property, and realized that  “a pile of used, cleaned, aluminum automobile wheels, numbering from 100 to 150, were gone.”   He immediately contacted the police, and “put word out to local recycling centers” about the theft. 
That same morning, Cook and Reed appeared at Lawrence Caudill’s recycling center
 in a red full-size pick-up truck with 100 cleaned aluminum wheels.   Cook decided to keep two of the wheels, and sold the rest to Lawrence Caudil for $10 per wheel.  Caudill had bought from Cook before, but never that much, and he later testified, as well, that he usually did not get  cleaned wheels, because that didn’t affect the price he paid.   Lawrence Caudill received the message after Cook and Reed left, and he immediately notified Sammy Caudill that he had a load of wheels for him to examine.  When Sammy arrived, he “went right to the stack of wheels Lawrence had just purchased, although there were other stacks on the premises.”   Sammy later stated he knew those were his wheels because they were clean, had the “valve stems and weights removed, and because he observed cedar shavings on them.”  The wheels had been stored in an area where cedar trees were located. (Dep. Royse, Fleming County SO, later corroborated that information.) 

At trial, a neighbor testified that she saw a “red full-sized pick-up truck with its lights on” near the property during the nighttime hours.  She could not specifically identify Reed’s vehicle, but stated that it was “very similar to” the one she saw. 
Ultimately, Cook was convicted of felony theft and appealed.

ISSUE:
May a case be based upon circumstantial evidence? 
HOLDING:
Yes
DISCUSSION:  Cook argued that the circumstantial evidence presented was insufficient to sustain his conviction, “because it did not prove he ever exercised control of the wheels belonging to Sammy Caudill.”   The Court noted that “[c]ircumstantial evidence alone and reasonable inferences to be drawn therefrom may be sufficient to support a conviction.”
    In addition to the facts noted, the Court stated that Reed’s testimony, that they “stayed up all night cleaning the load of wheels,” was discredited by Lawrence’s testimony that he paid the same for clean or dirty wheels.
Further, the court disagreed with Cook’s contention that expert testimony would have been needed to prove that the shavings on the wheels were, in fact, cedar, but the Court found that “differentiating common tree varieties such as cedar is a matter of common knowledge.”   Matching the shavings to the trees was well within the ability of Sammy Caudill and Dep. Royse, who both claimed they were cedar.  

The Fleming Circuit Court’s decision was affirmed.

Fuston v. Com.
WL 2919011  (Ky. App. 2006)
FACTS:  On Oct. 7, 2004, Jennifer Smith, Fuston’s girlfriend, was employed at a gas station in Middlesboro.  As such, she had keys and the security code for the alarm.  Later, the store manager testified that Smith had been fired by that date, which Smith denied.  However, it was undisputed that Smith’s security code had been disabled.

That evening, Smith and Fuston entered the station, using Smith’s keys.  Smith later stated that she went to get her purse, and that she tried to turn off the alarm, but was unable to do so.  When police arrived in response to the alarm, they found the pair walking away from the station.  

Officer Burchett testified that he approached the pair, spoke to them and ran them for warrants.  Fuston turned out to have an outstanding warrant, and was arrested.  (Defense counsel immediately objected to this statement, but the trial court permitted it to stand.)
Smith was also arrested, and a statement, allegedly written by her, was also introduced.  (Smith claimed to be extremely intoxicated from having taken over 20 Xanax pills, but she agreed that the statement was her handwriting.)  She claimed that Fuston forced her to do it.  

Fuston was convicted for Burglary in the Third degree.  He appealed.

ISSUE:
Might the mention of other pending criminal cases jeopardize a trial?
HOLDING:
Yes (but see discussion)
DISCUSSION:  Fuston argued that admission of the mention of his outstanding warrant was improper under KRE 404(b), as it was “evidence of other crimes wrongs, or acts” … admitted to “prove the character of a person in order to show action in conformity therewith.”    However, the Court noted that the rule does not apply in this case, because admission of such evidence is permitted when necessary to provide context to the case.  It was necessary to explain why Fuston was initially arrested, and as such, it was necessary for the “full presentation” of the case and outside the scope of the rule.  Officer Burchett was simply offering the information to explain the arrest, and nothing was mentioned as to the facts or the charge behind the warrant.   (The Court noted that had he mentioned it was also a warrant for burglary, that would have been excludable, however.)  
The Court upheld the admission of the testimony, and affirmed the Bell Circuit Court’s decision. 

Phillips v. Com.

WL 3386575 (Ky. 2006)
FACTS:  On June 30, 2001, Phillips entered a police station in Hollywood, Florida, and confessed that a year before, he had killed Patricia, his wife.  “He reported that during an argument with Patricia, he had pulled over to the side of a four-lane highway that runs through Hazard, Kentucky, drowned her in water standing beside the road, and left her body there.”  The Florida authorities verified that Patricia Phillips was a missing person, and they arrested Phillips.  The FBI were contacted, as well, and arrived in a few days to interview Phillips.  

Phillips told the FBI essentially the same story, but added that “Patricia had attacked him with a knife and pepper spray.”   He offered to help look for her remains.  The Florida authorities got a search warrant for his apartment in Glendale, Indiana, where they found a calendar open to the May, 2001 page, with a circle around the 16th and a zero substituted for the one in the year.  (May 16, 2000, was the last day that Patricia Phillips was seen – by her mother in Miamisburg, Ohio.  She told her mother that she was going to accompany Phillips, from him she was seeking a divorce, to his mother’s home in the Pikeville area that day, but that she would return to Miamisburg immediately.  She left her children with her mother, and reported, by phone, that they had arrived, in Allen, at about 8:45 p.m.)
Phillips was taken to Kentucky, where he was interviewed by Det. Howard, KSP.
  Again, Phillips confessed, further adding that the killing occurred “somewhere along the Mountain Parkway between Prestonsburg and Campton.”  He claimed that Patricia had a knife, but that he had left it behind somewhere.  Searches made for her remains were unsuccessful.  

Eventually, Phillips was convicted of murder, and appealed.

ISSUE:
Is it possible to convict an individual for murder when no body is found?
HOLDING:
Yes
DISCUSSION:  Phillips argued that since Kentucky “was unable to prove a location in Kentucky matching any description of the alleged crime scene that he gave to investigators and since he professed to being confused or disoriented while making statements, any alleged criminal activity might have occurred in Indiana or Ohio.”   However, the Court found that Phillips’ own statements were sufficient to indicate that he had killed Patricia in Kentucky, and that her last documented location was in Kentucky, that it was reasonable for the jury to find that the murder had occurred in Kentucky.    He further argued that his confession “standing alone” was insufficient to prove the murder, but the Court found that sufficient additional evidence was presented that supported her murder, “including Patricia’s leaving her children and disappearing without a trace” as well as the fact that “Phillips was found five days later in Indiana in Patricia’s car,” he had tried to use her debit card and he gave “inconsistent statements to law enforcement personnel concerning Patricia’s whereabouts.”
  

Phillips’ conviction was upheld.

Smith v. Com.

WL 3228532 (Ky. App. 2006)
FACTS:   On Feb. 20, 2004, Sgt. Garner (Albany PD) discovered items including a pull-tab machine and “several cartons of cigarettes,” which “matched the description of property stolen earlier that day from the Southend Fuel Stop” in the area, in the truck of a vehicle driven by Smith.  She was subsequently convicted of felony receiving stolen property.  

Smith appealed.

ISSUE:
May a victim’s initial estimate as to stolen property be superseded by their later, more accurate, assessment? 

HOLDING:
Yes

DISCUSSION:  Smith argued that the prosecution failed to prove that she was in possession of stolen goods valued in excess of $300.   Smith argued that all of the cigarettes found in the trunk were stolen property, given that the owner of the business originally estimated that they had lost “ten cartons of USA Golds, four cartons of Marlboros, and two cartons of Marlboro Lights” and that Golden found “three cartons of USA Gold, eight cartons of Marlboros, and six cartons of Marlboro Light cigarettes.”    As such, she claimed, “the Commonwealth should be bound by that initial estimate” and that the jury should not have “been permitted to find that the additional cartons of Marlboros were part of the stolen property.”  The store owner had testified that his initial estimate had been “based on a brief inspection of what remained in the store compared with the owner’s recollection of what had been there they day before.”  

The Court found ample evidence to support the jury verdict and upheld the conviction. 
EVIDENCE – EXPERTS

Dougherty v. Com.

WL 3386576 (Ky. 2006)
FACTS:  On Feb. 10, 2004, Timothy Hicks and Henry Doughterty were living together.  Hicks arrived home that evening, having been at work since 6 a.m., and found “several of [Doughterty’s] friends … ‘hanging out’ at the residence.”  Hicks was in a bad mood and he argued with Doughterty, and eventually, Hicks slapped Dougherty.  Dougherty’s friends had to break up the fight.  

Doughterty then went to his bedroom and fetched a gun, and later contended that “he was only trying to scare Hicks off by firing warning shots and that he did not intend to harm Hicks.”  “Hicks, however, was fatally shot.”  

Dougherty was charged with Wanton Murder.   At trial, Dougherty admitted to firing the gun, but “claimed that he was shooting at the ceiling when Hicks started to stand up and caught a bullet in the neck.”  Dr. Ralston, the ME, agreed that was one of several scenarios consistent with the injury. 

The trial court permitted Sheriff Maiden (Carroll Co.) “to testify to matters requiring expert knowledge without qualifying him as an expert witness.”   When Dougherty objected, the trial court agreed with the prosecution that “Maiden was not testifying as an expert but as a lay witness under KRE 701, which allows a lay person to offer his/her observations and perceptions.”  

Dougherty was convicted of Wanton Murder, and appealed.

ISSUE:
Must an officer giving opinions on forensic evidence be qualified as an expert, in order for such testimony to be admissible? 

HOLDING:
Yes

DISCUSSION:   “At trial, Maiden not only testified to his observance of the crime scene but also made conclusions based on those observances that only a qualified expert could make.”  One example was Maiden’s testimony regarding “blood spattering,” in which he described how the blood droplets indicated that the blood fell from a certain distance,” and that it indicated that Dougherty was sitting down when he was shot. 

The Court discussed whether that type of testimony required that the witness be qualified as an expert, under KRE 702, through a court examination of the proposed witness’s “knowledge, skill, experience, training, or education.”   The Court concluded that the substance of Maiden’s testimony went “beyond the mere observational or perceptional capability of any mere lay witness” as it “clearly required considerable knowledge, training, and experience and thus, the Commonwealth was required to first qualify him as an expert witness.”  

The Court reversed the conviction and returned the case to Carroll County for further proceedings.

EVIDENCE – MIRANDA

Park v. Com.
WL 2987031 (Ky. 2006)
FACTS:  On the day in question, Park shot and killed his wife, in front of her 11-year-old daughter.  At the time, Park was a native of South Korea, but had been living in the United States for some 18 years, and he spoke English with an accent.  (In addition, “his idiomatic usage of English can be at times peculiar and non-standard.”)

Police arrived immediately after the shooting and Parks admitted to the shooting, but “stated he did not know why he had killed his wife.”  He was questioned, and the interrogation was video-taped. The tape indicates that Park received his Miranda warnings, and was asked if he understood them.  He agreed that he did.  When asked if he wanted to talk to the police, he made a gasp or another sound, and the detective asked again, to clarify, whether he would talk to the police.  Park agreed to do so, and he was given the Miranda form to sign.  During the interview that followed, Park confessed.


Park moved for suppression, arguing that he had stated he didn’t want to talk to the police and was thus invoking his right to remain silent.    The trial court, upon watching the tape, stated that he did not clearly invoke his right and that it was appropriate for the detective to ask for a clarification on his response.  

One of the psychologists who examined Park found that his limited English proficiency likely interfered “with his ability to knowingly waive his rights and speak with the police.”  The other, however, found he was adequately able to communicate in English.  The trial judge, who listened to the tape, agreed that he seemed to be able to communicate in English. 

ISSUE:
May an individual not fluent in English make a valid waiver of their right to remain silent? 

HOLDING:  Yes

DISCUSSION:  The Court agreed that Park made a valid waiver of his rights and that he failed to make an unambiguous invocation of his right to remain silent. 

Park’s conviction was affirmed.

Evans v. Com.
WL 2986480 (Ky. 2006)
FACTS:  On the day in question, Evans and his girlfriend, Amanda Maynard, arrived at a party in Martin County; they’d spent the day “partying” together.  Earlier that day Evans had taken a Soma and a Lorcet, both prescription medications.  The couple joined up with Jaime Slone on the way.  

After some time at the party, Evans stated he saw Maynard “nodding off” or “passing out.”  Slone and Evans put her in the back seat of the car, which actually belonged to her father.   Evans drove to Top Cat Liquors and bought a soft drink and two candy bars, using the drink to take five Soma and five Xanax pills.  He later testified that he thought “he had just enough time to get home before the pills would “hit [him] real good.”  

On the way home, one of the car’s tires blew out.  Evans walked to a nearby mining office and asked for help, and eventually, he and the guard went to another station to use the telephone, where he requested a tow truck.  However, none was available, so Evans decided to try to get the car home on the rim.

The guard later testified that he saw Amanda asleep in the back seat, and that while Evans “did not smell of alcohol” that he “did appear ‘high.’”   Evans testified that the last thing he remembered was leaving the guard station. 

The damaged wheel left a groove in the roadway that later assisted an accident reconstructionist to find that it went some 7 miles before “it left the roadway and struck the right shoulder guardrail” but that prior to that, it’s path of travel was “very chaotic,” indicating that Evans did not have control of it.  When it hit the guardrail, the vehicle stopped suddenly and “Amanda was flung from the backseat  of the car through the rear passenger window.”    Evans, however, drove on, and the evidence indicated it continued to follow an “extremely erratic” path, ending, finally, at Evans’ “driveway, where police later found [the car] parked.”  

Shortly after 2 a.m., the police received a call about a woman lying in the middle of  the road.  The body was identified and the officers followed the groove in the roadway to the house, and the house was secured until additional officers and investigators could be summoned.  At 6 a.m., Evans was “summoned to the front door, read his Miranda rights, and questioned about the prior evening.”  Evans “did not smell of alcohol but did appear slightly intoxicated,” but officers testified that he “was coherent and able to carry on a conversation, providing cogent and appropriate responses to their questions.”    His statement was recorded, and later played at his trial.  He was arrested for murder.

At trial, Evans admitted that he took the medication, and provided no evidence that he was legally prescribed the medication in question.  He claimed not to realize that Amanda was not at the house with him, and “thought he remembered carrying Amanda into his house.”   He also claimed he didn’t realize she was dead until he was told at the jail that he was charged with murder.   He was eventually convicted of wanton murder and appealed.


ISSUE:
Is  intoxication sufficient to make a waiver of Miranda rights involuntary?
HOLDING:
No

DISCUSSION:  Among other issues, Evans claimed that the trial court erred by “failing to suppress the statements he made to police officers who arrived at his home the morning after the accident.”   He objected to its admission on the grounds that he “was too intoxicated when he gave the statement to voluntarily waive his Miranda rights.”  (The objection came after two other officers had testified regarding the statement, and the trial court concluded it would be futile at that point to suppress the information.)  In addition, in the statement, Evans had denied having taken any medication, and at trial, in fact, he fully admitted it.

Evans’ conviction was affirmed.

Rivera-Reyes v. Com.
WL 2986495 (Ky. 2006)
FACTS:  On Oct. 7, 2003, Rivera-Reyes was arrested in Louisville on charges of raping his 10-year-old stepdaughter.  Because he apparently spoke little to no English, Officer Simpson, Louisville Metro PD responded to a request for an officer that could speak some Spanish to assist.  Along with other officers, Officer Simpson questioned Reyes, and provided to him a Spanish version of the Miranda rights waiver form, and Reyes indicated he understood his rights.   He then made incriminating statements that were used against him.

Reyes moved for suppression of the statements, arguing that the Spanish version provided to him “did not contain a statement informing him that he could cease questioning at any time by refusing to answer questions or by requesting an attorney.   Officer Simpson testified at the hearing that he “had limited experience in reading constitutional rights to suspects in Spanish” but that Reyes seemed to understand him and was responsive to his questions.   The trial court concluded that the version was sufficient and that the absence of the statement did not invalidate the waiver, because it did not “contain any additional rights.”  The Court found that his waiver was, in fact, “made voluntarily, knowingly and intelligently.”  

Reyes also argued that a violation of his Vienna Convention rights, as alleged and admitted by the prosecution, required that his statements be suppressed, which the trial court also denied.

Reyes took a conditional plea of guilty to one count of rape, and appealed. 

ISSUE:
May a Spanish version of Miranda be given, albeit imperfectly?

HOLDING:
Yes
DISCUSSION:  Rivera argued that the “Spanish version of the Miranda rights waiver form is constitutionally deficient because it contains only four enumerated rights, as opposed to the English version of the same form, which includes a fifth enumerated provision informing the individual that they can cease questioning at any time by saying so or by requesting the assistance of an attorney.”  He also pointed to Officer Simpson’s “lack of proficiency in speaking and translating Spanish” as further invalidating his waiver.  

The Court noted that Rivera initialed each provision on the waiver form, indicating that he understood, and further that “despite Officer Simpson’s lackluster ability as a Spanish translator” other officers present testified that Rivera “responded appropriately to Officer Simpson’s questions” and that he “appeared to understand his rights.”   

The Court found that the missing fifth provision did not, in fact, “contain any additional rights” and that it “conformed to the requirements of Miranda.”  In U.S. v. Davis, the Court had held that a warning consisting only of the “right to remain silent and that [the defendant] could invoke this right or request an attorney at any time were sufficient.”
  

The Court noted, however, that it was “true that any statement made, elicited or offered to law enforcement personnel in the absence of a qualified interpreter must be suppressed, the suspect still has the right to make a voluntary confession.”

Rivera also argued that “a violation of Article 36 of the Vienna Convention requires suppression of his statements as a remedy.”   It noted that it was “undisputed that the police never contacted anyone from the Mexican Consulate and never informed [Rivera] of his rights under Article 36 of the Vienna Convention” – as required by treaty agreement when a foreign national is arrested.    However, the trial court found, and the appellate courts agreed, that the “multinational treaty does not confer individual rights such that suppression of statements is required when a violation of the provisions has occurred.”
  The Court affirmed the decision of the trial court not to suppress the evidence on this ground, as well. 

Rivera’s conviction was overturned.

EVIDENCE – INVESTIGATIVE HEARSAY

Cottrell v. Com.
WL 2986477 (Ky. 2006)
FACTS:  In June, 2003, Cottrell moved to a Budget Motel in Elizabethtown. He contacted DeWitt, who he had met at a shelter in Larue County some time before, and DeWitt introduced him to Phillips.  Phillips agreed to take Cottrell around to local businesses to allow him to put in job applications, which they did for several hours, and then they returned to the motel.  There, according to Cottrell, “Phillips began making sexual advances toward him” – first verbally and then more overtly.  Cottrell refused the advances and Phillips allegedly grabbed him, becoming “more aggressive” and trying to kiss Cottrell.  Cottrell struck Phillips and put him in a headlock or chokehold, and took Phillips to the ground.   Phillips stopped fighting, so Cottrell told him to leave, and Cottrell himself left the room.  He stated that Phillips was getting up from the floor when he left.

However, when he returned, some 20 minutes later, he found Phillips unresponsive.   He tried to revive him, unsuccessfully, and realized Phillips was dead.  He decided that no one would believe him, so he “decided to dispose of the body himself.”  He stuffed the body into a suitcase and used Phillips’ truck to take it to Rough River, where he tossed it in, and also disposed of Phillips’ watch and wallet at another body of water -  they were found on the shore of Hardin Springs.  The truck was abandoned in Indiana.   A missing persons case was opened by Phillips mother, when he did not return home, and when the body was found, more than a week later, it became a homicide investigation.  Cottrell was quickly identified as a suspect, and arrested for murder, first-degree robbery, tampering with physical evidence and PFO.  

At trial, the medical examiner was unable to say more than that Phillips had died of asphyxia, nor could she say whether he’d been in a fight prior to his death, because of substantial decomposition and lengthy submersion in the water. 

Cottrell was convicted, and appealed.


ISSUE:
Is testimony hearsay if not introduced for the truth of the matter asserted? 


HOLDING:
No

DISCUSSION:   Cottrell first objected to Det. Romanoli’s testimony concerning statements he obtained from friends of Phillips, that led to identifying Cottrell as a suspect.  The trial court ruled that the statements were not introduced for the truth of the matter asserted.   The appellate court agreed that the statement by Stots (one of the friends) about Cottrell was, in fact, hearsay, but was properly admitted “to prove why the police acted in a certain manner, but not to prove the facts given to the officer.”   The information was admitted to indicate why Cottrell was identified as a suspect.  In Gordon v. Com., the Court noted that “an arresting or investigating officer should not be put in the false position of seeming just to have happened upon the scene, he should be allowed some explanation of his presence and conduct.”
   Romanoli’s final challenged statement was that he received a suitcase from DeWitt that he stated he got from Cottrell (and which apparently was one of the set from which the suitcase used for disposing of the body was from) was considered to be hearsay.  However, the statement was not prejudicial, since DeWitt did testify to that as well. 

Cottrell objected to the admission of post-mortem photos of Phillips’ body, which were introduced during the medical examiner’s testimony.  (Originally, eight photos were going to be used, but the Court permitted only five.)  Although the photos were “gruesome and morbid,” the Court agreed that the trial court was correct in permitting them to be introduced.    The Court found that the photos were “probative of the charges of murder and tampering with physical evidence, and they helped the jury to understand why a specific cause of death could not be identified, and they depicted the manner in which the body was disposed.”    The condition of the body accurately reflected the “manner in which the body was disposed.”    

The judgment of the Hardin Circuit Court was affirmed.

TRIAL PROCEDURE

Nourse v. Com.
WL 2919054 (Ky. App. 2006)

FACTS:  The case involving Nourse is “inextricably linked to that of Dennarius Terry.”  Terry was accused of murder and robbery.  Terry was initially convicted, but his case was overturned because Nourse’s inculpatory statement was improperly admitted against Terry.  

Nourse, however, who loaned Terry the gun, was convicted of tampering with physical evidence and related charges.  The murder weapon was returned to Nourse after the shooting, and was ultimately found by police under his mattress.

Nourse appealed, and during that same time frame, Terry’s second trial resulted in an acquittal.  As a result, Nourse made an additional motion, arguing, in essence, that “Nourse’s conviction could not stand in light of the acquittal of Terry because the conviction was now unsupported by the evidence.”  

ISSUE:
Does the acquittal of one co-conspirator negate the conviction of the other co-conspirator? 

HOLDING:
No


DISCUSSION: 
The Supreme Court, however, concluded that “Terry’s conviction or acquittal simply did not matter.”   Nourse’s conviction was based upon evidence that he tampered “with physical evidence when he disposed of the spent casings at 2:30 a.m., after lending his gun to Terry just thirty minutes earlier.”    It was not necessary for the prosecution to prove that Terry committed the murder, all that was necessary was proof that “Nourse believed than an official proceeding [against Terry might have been] instituted and thus believing, attempted to destroy mutilate or conceal evidence.”

Nourse’s conviction was upheld.

Welch v. Com.

WL 3386619 (Ky. 2006)

FACTS:  Welch and another man were friends, and their activities including producing music and dealing drugs, along with other illegal activities.   Needing money for a professional studio, they made an arrangement with a dealer to buy ten pounds of marijuana, with an eye to reselling the bulk of it “at a significant profit.”  Eventually, “the plan was modified” and it became a plan to rob the dealer instead.  

However, during the transaction, the drug dealer was fatally shot.  Welch argued that he shot the dealer, who in turn had tried to rob the pair, in self-defense.    Another version of the story “had Welch robbing the drug dealer and shooting him when he resisted.”   

After his friend pled guilty, he testified against Welch.  Welch was convicted of first degree manslaughter and first-degree robbery, along with tampering with physical evidence.   He then appealed.

ISSUE:
May otherwise impermissible evidence be admitted in rebuttal?

HOLDING:
Yes

DISCUSSION:  Welch argued that trial court should have granted a mistrial “when the lead detective testified that ‘hit a lick’ meant ‘a robbery’ and that Welch’s friend told her in a prior interview that the deal with the drug dealer was supposed to be his and Welch’s ‘last lick.’”  He complained that statement to be inadmissible as prohibited “prior bad act evidence pursuant to KRE 404.”  However, the Court noted that two other witnesses, including Welch’s friend, had also testified concerning the “last lick” that the detective’s testimony was “proper impeachment evidence and allowed it” for rebuttal purposes.

Welch’s conviction was upheld.

Hudson v. Com.
202 S.W.3d 17 (Ky. 2006)
FACTS:  On June 21, 2004, Officer Ball (Mt. Sterling PD) saw a vehicle “drift across the center line, forcing Ball and another … motorist to swerve off the road to avoid a head-on collision.”  Ball could not see the driver well enough to identify him, but did immediately go after the vehicle.  The vehicle disappeared momentarily as it pulled into an apartment building parking lot, but Ball quickly caught site of it again and followed it as it parked.  

Ball immediately approached it and found Hudson, “alone in the vehicle, seated in the driver’s seat with the engine running, the radio blaring, and a forty-ounce beer bottle sitting on the passenger-side floorboard.”  Hudson admitted to having had several of the beers that day and Ball found him “too unstable to be safely subjected to a field sobriety test.”  Ball took Hudson to the hospital for a blood test, and it was found to be .30.  The vehicle was owned by Hudson’s girlfriend.

Hudson claimed that someone else actually drove him to the apartment complex, and that he visited his grandmother for some money at that location.  When he returned to the car, he found it running and the “driver missing.”   

Hudson was charged with DUI and went to trial.  

Hudson argued that the trial court should have instructed the jury on alcohol intoxication.
    However, the trial court found that alcohol intoxication “is not a lesser included offense of DUI because each requires proof of an element that the other does not” and refused to give the instruction. 
Hudson was convicted at trial, and appealed.

ISSUE:
Should a jury instruction be given on alcohol intoxication be given in a DUI case?

HOLDING:
Not necessarily
DISCUSSION:  The Court agreed that earlier opinions had suggested that “an instruction on a separate, uncharged, but ‘lesser’ offense is required whenever the evidence could conceivably support the charge.  The Court, however, found that such an instruction, in effect, an “alternative theory of the crime” is only required when guilt as to one would “amount to a defense to the charged crime” – when it is impossible to be guilty of both.   The appellate court agreed that Hudson “was either guilty of DUI or he was not guilty.”   Although he could have been charged with alcohol intoxication, he was not, but that “does not change this analysis.”  

Hudson’s conviction was affirmed.

Pogue v. Com.

WL 3231397 (Ky. App. 2006)
FACTS:
In 2003, Pogue was the treasurer for Mentor Kids Kentucky, a charitable organization located in Owensboro.    An audit determined that two Certificates of Deposit, totally $27,000 were missing, and allegedly Pogue admitted that he had “messed up” and had taken the money and “spent it for his own purposes.”  He agreed to pay back the money, and did so, some two weeks later.  Pogue, however, stated that he had been authorized to borrow the money and that he “had signed a promissory note at a slightly higher rate than the organization had been receiving on its CDs.”  He claimed that it had been approved by three directors, including the executive director.   (However, at trial, the three individuals testified that they had never seen the promissory note put forth at evidence prior to that time.) 
However, he was charged  with Theft by Failure to Make Required Disposition of Property, convicted, and appealed.


ISSUE:
Should officers take care in mentioning anything that reflects upon a suspect’s silence regarding an alleged crime? 

HOLDING:
Yes

DISCUSSION:    At trial, Trooper Woo (KSP) “was asked whether he took any statements from Pogue during the investigation.”  He stated that he did not, but that he “had left a message on Pogue’s answering machine which Pogue did not return.”  He further said that he had only met Pogue after he was indicted and that at that time, Pogue’s trial counsel did not let Woo question Pogue.  The Court noted that Woo’s statement was in part in response to “defense counsel’s inquiry as to why Woo never sought out Pogue’s side of the story.”  
The Court further noted that the prosecution witness’s testimony was not repeated and/or emphasized during the prosecution’s case, and as such, the passing reference to Pogue’s pre- or post-arrest silence was not reversible error.
Pogue’s conviction was upheld.

Carr v. Com.

WL 3386616 (Ky. 2006)
FACTS:  Carr was accused of multiple counts of sodomy and attempted sodomy for conduct with several young girls.  (The specific facts are immaterial to this summary.)  Prior to the trial, Carr requested a motion in limine “to prevent introduction of certain evidence” and the trial court granted the motion.  At the first trial, a question from the prosecutor caused the testifying officer to mention one of the incidents that had been prohibited by the trial court, and Carr moved for a mistrial.    Eventually, the trial court agreed to the mistrial.

At the second trial, another witness brought up the incidents which the Court had ordered excluded, and again, Carr asked for a mistrial.  This time the court refused the mistrial, stating that “it had not made its pre-trial ruling prohibiting this testimony explicit.”  

Carr was convicted, and appealed. 

ISSUE:
Should officers be aware of any prohibitions on testimony prior to their taking the stand? 
HOLDING:
Yes
DISCUSSION:  Carr argued that jeopardy had attached, and that the Court should have dismissed all of the charges against him.    The Court noted that “the prosecutor instructed the lead police officer to talk only about the incidents in the girls’ home” but that he “did not specifically inform the officer of the trial court’s order prohibiting certain testimony.”    The prosecutor stated that he was surprised by the testimony and “that he had only expected the officer to say he had received a call from CPS.”   The Court agreed, however, that the “prosecutor asked a seemingly innocent question, and received an answer that was hardly responsive.”    However, the appellate court agreed that their was no evidence that the prosecutor’s (or the officer’s) action was “in bad faith.”  

In the second trial, the Court agreed the “the Commonwealth had not intentionally violated any order because the court had not made it clear that this testimony would be precluded.”    Ultimately, however, the Court agreed that the witness was stopped before making any prejudicial testimony – she was actually stopped mid-sentence by an objection.  In addition, the Court agreed that there was overwhelming evidence against Carr.

Carr’s conviction was upheld.

SIXTH AMENDMENT

Clemons v. Com.
WL 2986532 (Ky. 2006)
FACTS:  Clemons lived on a property owned by Sutton.  Because Clemons was behind on the rent, Sutton decided to ready the property for new tenants.  On Oct. 9, he went to the farm, but Clemons was not there.   He started cleaning up the area and took some limbs to a burn pile.  There he found two chairs with a tarp over them, and underneath, he found a carcass.  Johnson, who had arrived to help, called a relative, who identified the remains as probably human, and the police were called. 
They found the smell of the burned body to be strong, and the body was burned beyond recognition.  The chair and the blanket had not been burned.  A wood stake held the body to the ground, and a gas can was nearby.

Inside the house, they found fans running, and a sleeping bag, with handcuffs inside a closet, as if someone had been sleeping there.  

The remains were confirmed to be human, by the coroner, and the forensic anthropologist found that trash had been piled on top of the body before it was burned.  Dr. Craig also noted the body had been moved after burning.  Based upon entomologic evidence, she estimated the fire had been 4-7 days before.

Eventually the body was identified as Brown, who’d been missing since Oct.1, although she had not been reported missing until Oct. 8.  She has apparently suffered several broken ribs shortly before, or at the time of, her death. 

On Oct. 10, Clemons called the Garrard County SO, asking about “what was happening on the farm because he had been gone and someone had driven by the farm and said the police were there.”  He was instructed to call Det. Wright (KSP), and when he did so, Wright said that “he needed to speak with him.”   Clemons got a ride to the courthouse from his step-father, and told him that “he knew that the police wanted to talk to him about a girl” who had apparently died while they were having sex.  He claimed that he panicked and left the house.  He told the investigating officers that he hadn’t been at the house for a week, but there was evidence that he had been there as late as Oct. 5.  He then left for his sister’s home, where he told his brother-in-law that after the woman apparently died, he put her on the burn pile and covered her with trash.  When he went to work, “someone came out and burned the trash and her body.”  

He then contacted Marion, a friend, and asked him to lie for him, but Marion turned the letter over to the prosecutor, which caused Clemons to threaten Marion.

Clemons requested suppression of statements he made in his second interview, claiming he asserted his right to silence “but the police did not stop questioning.”   The trial judge did redact part of the statement, but permitted introduction of Clemons’ statements about his “relationships with prostitutes.”
During trial, Clemons objected to the use of several photos and videos showing the “charred remains of the victim.”  Clemons was convicted of intentional murder and tampering.  He appealed. 

ISSUE:
May a suspect’s voluntary response negate their invoked right to remain silent? 


HOLDING:
Yes

DISCUSSION:   The Court noted that when questioned after his arrest, Clemons was asked if he had anything to say, and he denied that he did.  He was told of the search warrant for the property, and the officers then continued to talk to him for a few minutes, during which time Clemons “started disputing their version of the evidence.”  They continued to talk for more than two hours.  The trial court found that by responding as he did, he invited further questioning.   The appellate court noted that an invocation to remain silent must be unequivocal and if so, the questioning must cease.  In Com. v. Vanover, the court noted that after the suspect declined to make any statements, the suspect was “confronted with the totality of the evidence against him” and he responded.   Although Clemons did not answer all the questions put to him, he “did not express a further desire to discontinue the interview and there were no coercive measures used by the police officers.”   In fact, the statement did not specifically deal with the victim’s murder, but only with his dealings with prostitutes.  
Further, the court found that the photos and videos were properly admitted, as they were “directly relevant to the charge of tampering” and further helped to establish that the victim had no drugs in her system, as Clemons alleged.
   The Court detailed the content of each of the photos and the video and found that all contributed to a showing of intent.  

After reviewing several additional issues, the Court upheld Clemons’ conviction. 
INTERROGATION

Brandenburg v. Com.
WL 3231405 (Ky. App. 2006)
FACTS:  On Oct. 7, 2006, a bank in Berry was robbed by single masked individual.  A witness was able to record the license number of the getaway vehicle, and that led police to arresting Brandenburg and two female companions – his wife, Machelle, and one Deborah Agee.   


The three were tried separately, and Brandenburg was tried first.   He was convicted of robbery, and appealed.

ISSUE:
May concern for a spouse (also a suspect) be raised to argue that a confession was not voluntary? 
HOLDING:
No

DISCUSSION:  Brandenburg raised several issues, only one of which will be discussed.  He argued that when the three were taken to the police station for questioning.  Machelle Brandenburg is legally blind, and Brandenburg contended “that he was so concerned about his wife that he eventually confessed so that the police would permit him to see her.”   

The court however, found that there was nothing to indicate “that his statement was not voluntary or that it was the result of any unlawful action by the police, or illegal coercion on their part.” 

Brandenburg’s conviction was upheld.

Scott v. Com.

WL 3386584 (Ky. 2006)
FACTS:  
While Scott was incarcerated for another offense, his 18-month-old female cousin was found to have contracted a sexually transmitted disease.  Her mother testified that only two men had contact with her, Scott and the mother’s boyfriend.  A search warrant was obtained to extract the necessary bodily fluids from Scott to test him for the disease, and the detention center executed the warrant.  He was found to have gonorrhea but not chlamydia – the child had both.  This test was done without the police, or the detention center, contacting his counsel, and he was subsequently interviewed by the police about the matter.  Scott was given his Miranda rights prior to the interview, and eventually, he confessed.  
He was then charged with first-degree rape and first-degree sexual abuse.  He requested suppression of the test results, and the trial court denied that motion.  Scott took a conditional guilty plea, and appealed.


ISSUE:
May jail personnel draw blood pursuant to a search warrant? 

HOLDING: 
Yes
DISCUSSION: 
The Court quickly concluded that there was adequate probable cause to support the issuance of the warrant.  Scott claimed that the tests were not done properly, but there was nothing in the record to indicate that “there were any problems with blood samples being drawn by detention center employees at the detention center” other than allegations that the “jail was dirty” and the person who did the extraction was not qualified to do so.   The court found no error in the trial court’s decision not to suppress on that ground.

Scott then argued that it was improper to question him about the matter without his lawyer being present.  The Court noted that the “Sixth Amendment right to counsel is offense specific.”
   The Court found “no requirement that the police contact Scott’s attorney who represented him on unrelated charges prior to investigating the possible sexual assault.”
   Scott was properly given his Miranda rights, and waived those rights, and as such, it was unnecessary to suppress his confession. 

Scott’s guilty plea was upheld.

NOTE:  This case, however, does not require jail personnel to do actually do blood draws, and many will likely refuse.  It is preferable to make arrangements for an appropriately trained medical person to actually do the blood collection. 

SUSPECT IDENTIFICATION
Brown v. Com.
WL 2987084 (Ky. 2006)
FACTS:  On Nov. 16, 2003, Rogers, a “Vietnam veteran who developed a drinking problem and post traumatic stress syndrome” decided to “hitchhike to Virginia to buy some beer on a Sunday.  He was picked up by Brown who agreed to drive him to buy the beer for three dollars. 

Instead, however, Brown drove Rogers to Bald Mountain, and along the way, “stopped to talk with a few people” and picked up a man introduced as James Lee.  Lee took over the driving of the vehicle.  They finally made it to Virginia and Rogers bought fuel, 2 packs of cigarettes, a case of Ice beer and a 15-pack of Stroh’s beer.  They returned to Whitesburg and ran the car though a car wash.  Rogers asked to be taken home, but was told that the men “needed to run a few more errands.  They stopped at the home of Brown’s ex-wife, and when Brown and Lee “began to confer privately,” Rogers became nervous and tried to leave.  Brown and Lee “stopped him and ordered him into the car.”  They threatened Rogers and took him to a cemetery, where they checked him for weapons.  They finally drove him to a spot near his home, at approximately 7:30 p.m.  Lee asked Rogers for a couple of the beers, and Rogers gave him several, but Lee “expressed displeasure over the type of beers he was given.”  Lee then got out of the car and punched Rogers, and Brown joined in, hitting Rogers with a lug wrench.  Rogers took out his wallet and threw it into the bushes.    

A passerby, Kelly, stopped because of the commotion.  He was told that Rogers was “just drunk” and Lee and Brown left.  Kelly took Rogers to the hospital for treatment for his head lacerations.  Rogers was found to have a blood alcohol of .11 at the time.

Former Dep. Ambary (Letcher Co. SO) responded and interviewed Rogers, and Ambary “opined that Rogers was not so intoxicated as to prevent Rogers from accurately portraying the events of the day or answering the deputy’s questions.”  He gave Ambary specific information as to where to find the lug wrench, baseball cap and flashlight discarded by Brown and Lee, and also found Rogers’ wallet.   Rogers gave him names of people they’d encountered earlier in the day, names Amburgy was familiar with.  Rogers identified Brown and James Lee Fields from photos

Eventually, Brown was convicted, and appealed.

ISSUE:
Does a defective suspect identification automatically invalidate the actual identification? 

HOLDING:
No
DISCUSSION:  Among other issues, Brown argued that he was “substantially prejudiced and denied due process of law by the trial court’s refusal to suppress evidence of Rogers’ pretrial identification of [Brown].”   The Commonwealth, however, had conceded that Amburgy’s “showing of a single mug shot for each suspect unaccompanied by other pictures was unnecessarily suggestive.”
  However, the Court found that the “identification was nonetheless reliable despite the suggestiveness.”   The Court noted that Rogers, despite his intoxication, “was able to demonstrate a high degree of exactness in his description of the crime scene and his knowledge of the three suspects’ names.”  He also made the identification with a high degree of certainty, and as such was “independently and sufficiently reliable to permit its admission into evidence despite its inherent suggestiveness.”  

Brown’s conviction was affirmed.

Lee v. Com.

WL 3386644 (Ky. 2006)
FACTS:  On the day in question, a “man wearing a ski mask and carrying a handgun entered the E-Z Money Exchange” in Hopkinsville.  The clerk, working alone, was ordered to open the safe.  She stated that there was no safe, but opened a locked file drawer and directed the robber to the cash.  The robber demanded the security tape, but she told him there was no tape, and he then forced her to get under the desk and told her to stay there until she counted to 100.  Instead, she crawled out immediately and was able to watch him leave, and she wrote down the license number.  She immediately reported the robbery to the police.  

The 911 call came in at 1548.  Ten minutes later, officer stopped a vehicle with the reported license number, and found Lee driving.  He was arrested at 1601 and the clerk was brought to the scene for a possible identification.  The clerk observed Lee for just a moment, from “across the car and across an officer.”  She identified him, and subsequently, a number of “items related to the robbery” were found in his car.  

Lee told the police that Anderson had borrowed the car and that Lee, himself, had been shopping at Wal-mart at the time.  He complained that the police never investigated any other suspect, nor did they collect any physical evidence, such as fingerprints, that might have cleared him.  He also argued that the show-up identification was done in a manner too suggestive to be admissible, but the Court refused to suppress the evidence.  

Lee was convicted.  On the sentencing day, the judge gave Lee a new trial, when it was discovered that one of the jurors was not an American citizen.  Upon Lee rejecting a plea offer, equal to the time that the jury had recommended, the prosecutor brought a PFO II charge.   Lee complained that the prosecutor was vindictive and should have brought the PFO charge earlier, if at all.   At a second trial, he was convicted of both charges, and then appealed.

ISSUE:
Is a show-up identification made just minutes after a robbery improperly suggestive?

HOLDING:
No
DISCUSSION:  Lee argued that the show-up was “unduly suggestive” and that the clerk’s later identification, in court, was “tainted by the invalid initial out-of-court identification.”    The Court noted that it “must consider whether the totality of the circumstances indicates a probability that the witness has made an ‘irreparable misidentification.’”    To that end, the Court will look to the five Biggers
 factors.   Applying those factors, the Court found that the clerk had a “sufficient, though not ideal, opportunity to view the robber at the time of the crime.”  Although he wore a ski mask, she was “able to see his eyes and eyebrows” and she found those “features particularly distinctive and memorable.”  The Court noted that “there [was] no indication that she was not able to observe his coloring, building, and other identifying characteristics at that time since the crime occurred during the daylight hours; and she could see the robber getting into his car outside, as well as during the course of the robbery.”   
Lee’s counsel noted that the clerk stated that “her mind was in many places at once” in support of an argument that she was “too distracted to make reliable observations at the time of the crime.”  However, the Court agreed that victims held at gunpoint “tend to ‘focus[] their attention on the events and circumstances surrounding the robbery.’”
  “Lee point[ed] to various inconsistencies in [the clerk’s] descriptions of the robber to the police, for example: her failure to see a scar on one eyebrow, her differing estimates of the robber’s weight and height, and her different  memories of the colors of the clothes the robber was wearing.”  The Court acknowledged these inconsistencies,  it found that she had “apparently identified the robber’s general coloring, style of dress, and build.”   The Court further noted that the clerk “was sure that [Lee] was the man who robbed her, and that degree of “certainty weighs in favor of the reliability of the identification.”  
In addition, the elapsed time between the robbery and the confrontation was “within a half hour at the most.”   This factor, too, “weighs heavily toward the reliability of the identification.”   

Finally, Lee was found in possession of money, a ski mask and a BB gun (with the receipt for that weapon) and that further supported the identification.  Lee’s argument that Anderson had left the items in the car was “somewhat incredulous because Lee was apprehended in the car just ten minutes after the 911 call in a location nine minutes away from the E-Z Money store according to the police account of how long it took them to drive [the clerk] from the scene of the crime to the scene of the stop.”  

Although the Court did not disagree with Lee’s argument that a lineup is preferable, the Court recognized that “single person show-up procedures are ‘necessary’ in some instances because they occur immediately after the commission of the crime and aid the police in either establishing probable cause or clearing a possible suspect.”
  His vehicle matched the description provided by the victim.  The officers described the subject that the clerk was to view as a “person in question” and they “did not indicate that he was the person who robbed the store but simply indicated that he was the person driving the car when it was stopped.”  
The judgment of the Christian Circuit Court was affirmed.

EMPLOYMENT

Leonard v. City of Brandenburg

WL 3375319 (Ky. App. 2006)
FACTS:  On March 19, 2001, Mayor Joyner (Brandenburg) told Leonard that he was being fired as a police officer for “various incidents of misconduct involving abuse of authority.”  Leonard was accorded a hearing before the City Council and the Mayor, and was represented by counsel.  Several witnesses testified and eventually, Leonard was terminated.

Leonard then filed suit under KRS 15.520, arguing that he was denied due process under both the Kentucky and U.S. Constitution.  The case was removed to federal court, where the federal claims were dismissed, whereupon it was returned to the Kentucky courts.  

Because of problems with Leonard’s counsel, the Kentucky court dismissed Leonard’s claims, but subsequently reversed the dismissal.  That was followed by summary judgment in favor of the City of Brandenburg and all other defendants, including the Mayor and the police chief.  

Leonard appealed.

ISSUE:
Is a hearing before the Mayor (who made the firing) and the City Council sufficient to satisfy KRS 15.520?


HOLDING:
Yes
DISCUSSION:    The appellate court properly reviewed the record of the case, and agreed that Leonard received all of the due process that Kentucky law required, under KRS 15.520, and that his termination was not arbitrary.  It found that the termination was based, at least in part, on “Leonard’s own admissions as to his abuse of authority” and upheld his termination. 

OPEN RECORDS
Carpenter v. Jenkins 

WL 3333144 (Ky. App. 2006)

 FACTS:
Carpenter requested, via an Open Records request, records from the Logan County Detention Center.   Carpenter contended he sent two letters by mail to Jailer Jenkins, and got no response at all.  He then “appealed” to the Attorney General’s office for production of the documents, which forwarded that appeal to Jenkins.  Jenkins produced the document, and stated that he was unaware of the earlier requests.  

Carpenter then sued for “Jenkins’ failure to timely comply” with the request, as it took  51 days from his initial request.  The trial court dismissed the lawsuit, and Carpenter appealed.


ISSUE:
May a lawsuit be brought when records are produced pursuant to an Open Records request – even if the records aren’t produced in a timely manner?
HOLDING:
No
DISCUSSION:   The Court noted that KRS 61.880 and 61.882 provide “two separate avenues of relief for violation of the open records act.”   The applicant might request assistance in gaining compliance through the Attorney General, as Carpenter did, or they may file a complaint in the appropriate Circuit Court.  If the applicant elects to go through the Attorney General, and gets the documents requested, they are not permitted to then go through the Circuit Court.  
The Court held that the trial court took the proper action in dismissing the complaint.
SIXTH CIRCUIT COURT OF APPEALS

EVIDENCE


Apanovitch v. Houk
466 F.3d 460, 2006 Fed.App. 0384P (6th Cir. 2006)
FACTS:  On Aug. 23, 1984, Flynn, the ultimate victim, left her brother’s house to return home.  Neighbors heard her enter the house about 10 p.m.  The next day, she did not appear at work, and a co-worker notified her brother and they went together to Flynn’s home.  They found the front door locked and chained, but access to the home had been gained through a window.  They found Flynn dead; she had been apparently sexually assaulted and strangled.  

Little physical evidence was found, and only the bodily fluids found in the corpse provided a clue to the perpetrator.  From that evidence they learned the perpetrator was a blood type A secreter.

Further investigation showed that Flynn had expressed fear of a painter and that she had been seeking a new home, in part to get away from him.  They learned that she had hired Apanovitch for house painting in the past, and that Apanovitch had been painting houses nearby.  One of his co-workers later testified that Apanovitch had expressed an interest in her.  

Apanovitch was arrested, and he waived his Miranda rights.  He agreed he’d done some painting for her, and that he had spoken to her on the day of her murder.  He provided varying explanations for a fresh scratch on his face, and a physician later stated it was consistent with a fingernail scratch.  Apanovitch claimed to have been drinking at several bars that night, but no witnesses were found to that effect.  He freely provided hair and blood samples, and submitted to a physical examination, but no further evidence linked him to the crime – the only evidence they had was that he was a type A secreter.
Apanovitch was indicted for murder and rape.  Several witnesses were introduced at trial.   One of the detectives stated that Apanovitch had asked him to let him know when he was indicted, and when they would come to arrest him, so that he could prepare his mother, and the detective claimed to have been stunned by the use of the word “when” rather than if, but that statement appeared nowhere in his written reports or notes.   This information had not been provided to the defense in discovery, and in fact, Apanovitch did not discover for eight years that there had been a written summary made of the conversation which contradicted, or at least did not confirm, this statement.   

Apanovitch was convicted and sentenced to death.

Apanovitch’s case “grew progressively more convoluted” following the trial.   At some point during the process, the lab technician amended her written report to include the information that he was a type A secreter, previously, the report had been silent on that fact and she had failed to testify to that fact.  (One of the judicial opinions noted the absence of that information in the record.)

During the process, Apanovitch asked for access under Ohio’s public records law to the original homicide file.  Some three years later his request bore fruit, and only then would he learn that those records existed that supported this appeal and that the records “suggest that the state may have violated Apanovitch’s constitutional rights during trial.  
Facing execution, Apanovitch filed a writ of habeas corpus with the federal court and received a stay of execution.  He requested the release of certain records, and the federal court ordered that release, but the government did not release the records for several months.
  

Amazingly, in 1992, missing swabs containing evidence from Flynn’s body was found in a desk at the coroner’s office.  A DNA test was done on the swabs, and the prosecution asked for authorization to compare the results to Apanovitch.  Apanovitch opposed the motion, arguing that the chain of custody had been broken.  The court did not rule on the motion because it denied Apanovitch’s motion.  
When he finally received the records, in late 1992, Apanovitch discovered that there were several Brady violations, finding handwritten investigative notes stating that the victim was also a type A secreter, and that the summary of the telephone conversation with the detective indicated he said “if” he was indicted, not “when.”  He made a further motion alleging these Brady violations.   During the same time, Apanovitch had requested and received FBI documents that indicated that his fingerprints were not found at the crime scene. 
Further court proceedings dragged on in the state and federal courts, until finally, in 2005, his appeals went forward.   
ISSUE:
Must all potentially exculpatory information be provided to the defense? 

HOLDING:
Yes
DISCUSSION:  Apanovitch first claimed that the state committed Brady violations  by its failure to produce documents relating to 7 different issues.  The first related to the detective’s statement, and the Court noted that one of the documents released to Apanovitch included a typed memorialization of the phone conversation – and which “directly contradicts the prosecution’s stipulation that the information had never been written down and it “strongly impeaches” the detective’s statement.    Finding that it lacked sufficient information to decide if it materially prejudiced Apanovitch, and remanded it back for further reconsideration on that issue.   

Next, he argued that the testimony of the crime scene investigator as to the location of an unidentified hair contradicted another of the reports he received, and again , the court agreed that a further evidentiary hearing was warranted to explore the issue.  

Next, the issue of the victim’s serological status became an issue when it was realized that the victim was also a type A secreter, and that the prosecution had this information prior to his initial trial.   Once again,  the case was ordered back for consideration on the issue as to whether that evidence would have been exculpatory.  
The fourth issue is evidence that the prosecution knew that many people had keys to Flynn’s home, and in particular, that the window through which the perpetrator allegedly gained access may have been previously broken open by someone else.  In this situation, however, the Court found no potential Brady violation, just as it found no violation in the assertion that the victim had received weird phone calls from other men, because there was no indication that the police had any leads in that regard. 

Next, Apanovitch alleged that the “prosecution withheld several items of evidence with which he could have impeached government witnesses at trial.”   Specifically, that evidence included statements that might have suggested other strong suspects, other men that she feared. 

Sixth, he alleged that the “police reports show inconsistencies between what some witnesses told the police and what they said in their trial testimony,” such as differences in the time witnesses reported that Flynn returned home. 

The Court agreed that Apanovitch did not suffer any prejudice with regards to these issues, but remanded the case back for further consideration on certain procedural matters. 

42 U.S.C. §1983

Durante v. Fairlane Town Center

201 Fed.Appx. 338, WL 2986452, 2006 Fed.App. 0773N, (6th Cir. Mich. 2006)
FACTS:  In Dec., 2001, Durante went to a Verizon cell phone store at the Fairlane Town Center (Mall) in Dearborn, MI.  He presented a cell phone for activation, but was told that it was a stolen phone.  FTC security guards where called, and Durante alleged that the guards “searched him, took his money, arrested and detained him for several hours, and transported him to the DPD station, where he was” charged with criminal trespass.  Ultimately, that charge was dismissed.

Durante filed suit against several parties, including the Dearborn PD, for false imprisonment and a violation of 42 U.S.C.§1983.  The defendants requested and received summary judgment and Durante appealed. 

ISSUE:
Are private security guards subject to a lawsuit under 42 U.S.C. §1983?

HOLDING:
No (usually)

DISCUSSION:  The trial court had dismissed the mall security guards as improper defendants under §1983 because they were private, not state, actors.   The Court examined the issue under the three tests developed by the U.S. Supreme Court for “determining the existence of state action in a particular case: (1) the public function test, (2) the state compulsion test, and (3) the symbiotic relationship or nexus test.”
  
The Court concluded that it need only look at the public function and the nexus test.  With regards to the public function test, it stated that “the private actor must perform a public function which has traditionally and exclusively been reserved to the State.”
  Courts had “consistently held that the mere fact that the performance of private security functions may entail the investigation of a crime does not transform the actions of a private security officer into state action.”  However, there are instances “when the performance of certain functions by a private security officer crosses the line from private action to state action.”    

In Michigan, the Court discussed a situation in which the private security guards were licensed under state law to act as peace officers, and in order to get that license, the officers were subject to being vetted by the state police and were subject to state laws.   In this case, there was no indication that the guards were, in fact, so licensed, nor were they required to be.   Instead, the court concluded that the guards may have simply been exercising the privileges of a shopkeeper as further codified in Michigan state law, to detain and arrest a customer for shoplifting or trespassing, and thus not performing an exclusive state function.  
Durante next argued that the guards qualified under the “nexus” test – in which there must be shown a “sufficiently close nexus between the government and the private party’s conduct so that the conduct may be fairly attributed to the state itself.”    The Court noted that there was no evidence of a “customary or preexisting arrangement between the government and the private actor” – in this case between the mall and the Dearborn Police Department, even though he was transported to the DPD.   

The summary judgment on behalf of the FTC security guards was upheld, as was the claim against Verizon and the Dearborn PD. 
McKenna v. City of Royal Oak

469 F.3d 559, 2006 Fed.App. 0441P (6th Cir. Mich. 2006)
FACTS:  On March 18, 2004, Alexandra McKenna, age 14, called 911 to report that “she thought her father may be having a seizure or choking.”  Officers Edgell and Honsowetz (Royal Oak, Michigan) arrived before other emergency personnel and were taken to Scott McKenna’s room.  

“According to Alexandra, the officers instructed Scott McKenna to get out of bed and to get dressed.”  McKenna made an attempt to do so, but then “sat back down on the bed and began to lie back down.”  Alexandra stated that the officers then tried to pull him up, and that McKenna “was telling them to stop.”  Eventually, the officers shackled McKenna’s hands and feet, and he began to struggle with them.    The officers, however, testify that when Edgell tried to rouse McKenna that “he immediately became aggressive and violent, pushing them and causing Officer Honsowetz to fall backwards.”  Firefighters arrived as the officers were cuffing McKenna.  

McKenna sued the City of Royal Oak and the officers
 involved, claiming assault and battery, false imprisonment, slander and made a §1983 claim of deprivation of his civil rights.  The federal court remanded all the state claims back to state court, leaving it only having jurisdiction over the §1983 claim.   The defendant officers requested summary judgment on the basis of qualified immunity, and the District Court denied the motion.
The officers appealed.

ISSUE:
May a Court decide a factual issue? 

HOLDING
No
DISCUSSION:  The Court noted that since the issue relies “exclusively on a disputed version of the facts” that it did not have jurisdiction to reverse the decision of the District Court.   The Court found that the officers’ argument that McKenna was not seized, for purposes of the Fourth Amendment, because MeKenna “was not aware of what was happening” during the incident, simply ignores Alexandra’s testimony that her father was telling the officers to “stop” when they were trying to force him to get up.    Further, the Court noted, the officers’ tale of McKenna’s behavior was at odds with that provided by Alexandra, again, resulted in disputed facts.  
Because there were “genuine issues of material facts” regarding the events of the day, the Court agreed that summary judgment on the basis of qualified immunity was not appropriate and dismissed the appeal.


SEARCH & SEIZURE – VEHICLE STOPS

U.S. v. Garrido

467 F.3d 971 (6th Cir. Ky. 2006)

FACTS:   On May 21, 2003, Officers Chelf and Conn (KVE) were heading south on I-65, near Bowling Green.  They spotted two trucks, a bobtail driving by Garrido and a tractor-trailer based out of California.  The two officers noted that the bobtail was following the other truck too closely, and that the fifth wheel area was “dry and rusting, indicating that the tractor had not been used for transport recently.  They also noted that the decal on the side of the tractor indicated a company with which the officers were unfamiliar, and the decal appeared to have been “hastily affixed.”  

Because they originally noticed the trucks in the construction zone, they decided to delay stopping the trucks until they reached a safer location.  They agreed, prior to the stop, that Chelf would take the first of the two vehicles to reach his point, and Conn would take the other.  However, the tractor-trailer apparently exited, and only the bobtail reached the rest area where they had decided to make the stop.  

The truck was occupied by Garrido, his sister Sara and her three-year-old son.  Chelf performed a Level 2 safety inspection.  Officer Conn arrived to assist, and Chelf called for Officer Burke, a drug canine handler, to also head to the location, in case they needed his assistance.

As they pursued their inspection, the two officers noted several suspicious points and inconsistencies.    In particular, Chelf contacted the El Paso Intelligence Center (EPIC), a DEA information clearinghouse, and learned that “Garrido had recently crossed the Mexican-U.S. border into Texas, and that he had been involved in a drug-related incident in 1997.”  However, because the prosecution was unable to produce any proof of this report’s reliability, the District Court “gave Chelf’s reliance on it ‘no weight whatsoever.’”   Chelf completed a citation for Garrido’s failure to have a required medical certificate.  He was surprised when Garrido indicated that the $200 fine would not place an “undue or heavy burden on him.”  Just over an hour passed between the initial stop and the issuance of the citation.


Following the citation, Officer Chelf continued to engage Garrido in questions, and found Garrido’s responses evasive.  Eventually, Chelf received verbal consent to search the tractor, but he refused to sign the form, but he did agree to initial the notation concerning his verbal consent.  Sara Garrido gave written consent to search her belongings.   Garrido later argued that the verbal consent was “invalid because he was obtained during an unlawful detention.”

After Chelf received the verbal consent, Officer Burke arrived with his dog.  The dog alerted, and the officers began to search.  Within five minutes, Garrido “demanded that the officers exit the vehicle.”  Chelf then “explained that the dog’s alert obviated the need for consent and that the search would continue.”  Eventually, Conn found what was discovered to be 161 grams of heroin, along with digital scales and a newspaper article detailing smuggling methods.  Garrido was arrested.  

Garrido sought suppression.  The District Court found that Chelf’s reason for the initial stop was reasonable, and “was lawful even if the officers’ true intention was to search for contraband and even if the officers never cited Garrido for the traffic infraction.”
  Further, the Court found the suspicious points outlined by the officers to be sufficient to “detain Garrido beyond the completion of the safety inspection.”   It denied Garrido’s motion to suppress.

Garrido was convicted of drug trafficking, and appealed. 

ISSUE:
Are the subjective intentions of an officer relevant in deciding upon the validity of an arrest? 

HOLDING:
No
DISCUSSION:  The Court noted that an “officer may effect a traffic stop of any motorist for any traffic infraction, even if the officer’s true motive is to detect more extensive criminal conduct.”
  The officer’s stated reason for making the stop was sufficient to support the initial stop.    

The Court found that the “officers’ contemporaneous account of the incident does speak to their credibility,” in that their accounts were consistent.  Further, the Court noted that the “subjective motivations of the officers” were irrelevant in finding their actions to be valid.
  

Further, the officers had the authority to examine the truck for safety violations, and because the “length and scope of Garrido’s stop [went] beyond what would generally be permissible incident to an ordinary traffic stop,” the Court elected to discuss it further.   The Court noted that the officers had a reasonable belief that “a violation was occurring.”

The fact that none of the factors noted by the officers prior to the stop actually indicated criminal activity was unpersuasive, as together, they added up to a reasonable suspicion that an offense was occurring.
    The officers were entitled to use their specialized knowledge to reach conclusions that might not be obvious to the ordinary citizen, and the continued detention, in an attempt to prove or dispel suspicions, was appropriate, “even if that questioning stretched slightly beyond the completion of the safety inspection.”
  Once the dog alerted, the search of the vehicle was justified.

Garrido’s conviction was affirmed.

SEARCH & SEIZURE – WARRANT

U.S. v. McPhearson

469 F.3d 518, 2006 Fed.App. 0435P (6th Cir. Tenn. 2006)
FACTS:  On Dec. 12, 2003, Investigators Mathis and Wiser (Jackson, TN) went to McPhearson’s home to arrest him on a warrant, having learned from a patrol officer that he was at home.  Mathis knocked on the front door, while Wiser secured the rear.  McPhearson answered the knock, and was arrested on the front porch.  Mathis searched him down and found crack cocaine, but McPhearson denied Mathis’ request to search the house.  

Wiser and Mathis decided to get a search warrant, and contacted Lt. Willis with the information for the warrant.  Lt. Willis and Mathis then went to Judge Little’s home.  The warrant narrative read as follows:

Investigator Mathis, who makes oath that he has probable cause for believing and does believe that Martedis M. McPhearson··· is in possession of the following described property, to wit: Illegal controlled substances, particularly crack cocaine, records, ledgers, tapes, electronic media and other items which memorialize drug trafficking or proceeds therefrom contrary to the laws of the State of Tennessee···· [H]is reason for such belief and the probable cause for such belief are that the Affiant has: Investigator Mathis and Wiser, received information from Officer A. Willis that Martedis McPhearson was wanted for simple assault. Officer Willis located McPhearson’s vehicle at 228 Shelby Street. Inv. Mathis and Wiser went to 228 Shelby Street and knocked on the door. A black male answered the door and identified himself to be Martedis McPhearson. Investigators informed McPhearson that they were taking him into custody on the simple assault warrant. McPhearson was searched prior to being placed in the police car for transport to booking. Investigator Wiser discovered in McPhearson’s right front pocket a clear plastic bag containing a white chalky substance that is consistent with, and appeared to be crack cocaine. The substance was field tested by Inv. Mathis. The field test showed positive for the presence of cocaine. The substance weighed 6.4 grams. E-911 records revealed that 228 Shelby is the residence of Martedis McPhearson.
The judge reviewed and approved the warrant, and signed it.  

In the meantime, Wiser was waiting at the McPhearson home, and he contacted his agency for additional help in serving the warrant.  Wiser advised two women inside the home that they could not leave, as he was expecting a warrant.  Officer Cepparulo arrived, and the two swept the house, finding Nance hiding in a bathroom.  (He was later charged as a co-defendant.) 

When the warrant arrived, the officers conducted a full search, finding “distribution quantities of crack cocaine and firearms.”    McPhearson moved to suppress the evidence found during the protective sweep and the warrant search.  

From the bench, the Court granted the suppression, noting that the warrant narrative provided nothing that would have indicated that there were further drugs in the home.  Since the officers went to get McPhearson, and “[t]hey got Mr. McPhearson,” that had achieved their aim, and a further protective sweep was not necessary.  The Court then looked at the case from a good-faith perspective, and noted that since what they had provided was a bare-bones affidavit, it could not justify the execution of the warrant as in good faith.

The government appealed with respect to the evidence found pursuant to the warrant, but “not with respect to the evidence seized in the protective sweep.”  

ISSUE: 
Must a warrant indicate a connection between the crime and the location to be searched? 


HOLDING:
Yes

DISCUSSON:  The appellate court reviewed the facts, and concluded that “[i]n the absence of any facts connecting McPhearson to drug trafficking, the affidavit in this case cannot support the inference that evidence of wrongdoing would be found in McPhearson’s home because drugs were found on his person.”  As such, the warrant was lacking sufficient probable cause.   Further, the Court agreed that the “affidavit in this case was so bare bones as to preclude any reasonable belief in the search warrant that the affidavit supported.”   It lacked the “minimal nexus required to support an officer’s good faith belief” in its validity.  

The Court upheld the trial court’s suppression of the evidence found pursuant to the warrant.

U.S. v. Jackson

470 F.3d 299 (6th Cir. Tenn. 2006)
FACTS:  On Jan. 9, 2004, drug task force officers executed a warrant at Jackson’s home, in Saltillo, TN.  The affidavit was executed by Officer Cunningham (Savannah, TN, PD) and read as follows:

Within the past three days a controlled and monitored buy of crack cocaine has been made from Michael Jackson at this residence [location and description set forth in detail] by a confidential informant. This informant was wearing a transmitting device which could be monitored by affiant. Informant was met by affiant before going to this residence where informant and informant's vehicle was searched. Informant was given money to make this purchase with that [sic] can be identified if found. Affiant listened as Informant and Michael Jackson  made this transaction. Affiant heard informant call Michael by his name and then discuss this sale along with some earlier transactions. Affiant observed informant going into this residence before making transaction. After making this purchase informant met back with affiant and turned over what they had purchased from Jackson at this residence. This was consistent with what affiant had heard thru [sic] monitoring device. Affiant field tested what was purchased from Jackson and it checked positive for cocaine. Checking with 911 the telephone at this residence is listed to a Michael Jackson. Informant ask [s] their name not be revealed for fear of their life. During transaction affiant recognized this being the voice of Michael Jackson.
The warrant was signed, and when it was executed, officers found a quantity of crack cocaine, nine guns, $400 in cash and a small amount of marijuana.  Jackson was indicted for trafficking and related charges.    Jackson argued that the search warrant affidavit was deficient.  At a suppression hearing, Cunningham testified, and further stated that he provided the CI’s name and history to the magistrate who signed the warrant, and that the CI had no criminal record or pending charges.  Cunningham further stated that the CI wore a wire, and that the transaction actually took place outside the residence, in apparent contradiction to the warrant, which stated that the informant went into the residence.   Cunningham explained that he considered the porch to be part of the residence.
The trial court denied the motion to suppress, finding that the warrant affidavit was sufficient to prove probable cause.  Jackson was eventually convicted, and appealed.

ISSUE:
If a CI is not considered reliable, must the law enforcement agency seek to corroborate the information provided, to the extent possible, to ensure that a warrant will be considered valid? 


HOLDING:
Yes

DISCUSSION: 
Jackson argued that the warrant affidavit was “bare bones” in that it “failed to contain sufficient indicia of the informant’s reliability.”   The court noted that “[w]hile independent corroboration of a confidential informant’s story is not a sine qua non to a finding of probable cause, … in the absence of any indicia of the informant’s reliability, courts insist that the affidavit contained substantial independent police corroboration.”
  In U.S. v. Coffee, the court found that a warrant that “contained no averments that the confidential informant was reliable,” … but “did contain substantial independent police corroboration because it detailed the circumstances of the controlled purchase of the cocaine base” to be sufficiently reliable.
  In this case, Officer Cunningham’s “corroboration of events that occurred” … “provid[ed] sufficient probable cause to sustain issuance of the search warrant.”   Further, although Jackson argued that the information in the affidavit was stale, and that as such, it made the warrant itself invalid, the Court noted that a “three-day period between the controlled buy and the issuance of the search warrant” .. reasonable and that as such, the warrant was not stale.  
Jackson’s conviction was affirmed.

SEARCH & SEIZURE - CONSTRUCTIVE POSSESSION

U.S. v. Player
201 Fed.Appx. 331, WL 2947431, 2006 Fed.App. 0764N (6th Cir. Ohio. 2006)
FACTS:  On Oct. 13, 2002, the Dayton, OH, PD alerted officers “that a woman at a local beverage drive-through had been threatened with a gun.”  Shortly afterward, Officers  Baca and Brown spotted a vehicle matching the description, occupied by two persons.  When they saw the vehicle make an illegal turn, the officers made a traffic stop.  As it stopped, the front-seat passenger got out and fled.  Officer Brown was able to catch the passenger, Wright, while Officer Baca secured the driver, Player.  Wright was arrested for the incident at the drive-through.
Player was unable to produce a license and he told Baca that the vehicle belonged to his wife.  Baca confirmed that “Player did not have driving privileges and therefore arrested him for driving without a valid driver’s license.”   The vehicle was impounded, and an inventory search was done.  A handgun was found in the glove compartment, and Player stated that Wright had used it to threaten the clerk at the drive-through.  Apparently, however, Player did take responsibility for the gun being in the car.

Because Player was a convicted felon, he was charged with federal possession of the handgun and the ammunition.  He requested suppression, challenging the search.  That was denied, and eventually, Player was convicted.  He appealed.
ISSUE:
May an inventory search be conducted after the occupants are already secured? 

HOLDING:
Yes
DISCUSSION:  Player argued that the “inventory search was unreasonable because it was allegedly conducted for the purpose of investigation only,” because once he and his passenger were arrested, there was no need to “impound the Oldsmobile or perform an inventory search.”  However, the Court noted that the authority to conduct an inventory search was long recognized and serve multiple purposes.    The Court had her testimony at the suppression hearing that the “DPD has a standard procedure for conducting inventory searches that requires vehicles to be searched before they are towed.”   The Court agreed that the inventory search was in compliance with the Fourth Amendment. 

Next, Player argued that there was insufficient evidence to support his conviction for possession of the weapon, in that there was little “evidence linking him to the gun because the gun was found in the glove compartment of a vehicle belonging to his wife.”  The prosecution “advanced its case against Player based on a theory of constructive possession, which exists “when a person does not have actual possession but instead knowingly has the power and the intention at a given time to exercise dominion and control over an object, either directly or through others.”
  However, the Court found his argument to be without merit, as the gun was found in easy reach of Player as the driver of the vehicle.   (And, it noted, Player “took responsibility for the gun being in the car.” )  
Player’s conviction was affirmed.

SEARCH & SEIZURE – TERRY

U.S. v. Long

464 F.3d 569, 2006 Fed.App. 0367P (6th Cir. Tenn. 2006)
FACTS:  On Nov. 20, 2000, in the late afternoon, Knoxville dispatch was informed of a burglary going on at the caller’s neighbor’s home.   (The neighbor had been asked to watch the house.)  The caller stated that three men, two black and one white, were placing items and pictures in the back of two pick-up trucks, further identified, and suggested a direction of travel.

Officer McGuffee responded, and stopped near the area where the burglars would be expected to pass in leaving the subdivision.  He spotted a pickup fitting the description given, “with large pictures and mirrors in the bed of the truck.”  McGuffee called out that he would be making a stop, and did so.  McGuffee asked the driver, Long, if he was coming from the address of the burglary, to which he agreed, and McGuffee removed him from the vehicle and handcuffed him.  During a patdown, McGuffee found a loaded weapon, along with marijuana, cocaine and generic forms of Xanax, Hydrocodone and Valium.  

Long, a convicted felon, was charged with possession of the weapon and drug offenses.  He requested suppression, arguing that McGuffee lacked probable cause to stop him, but was denied.   (The Court further upheld the detention, handcuffing and search.)  The Court upheld the denial of the suppression, and Long took a conditional guilty plea.  Long then appealed.

ISSUE:
Is an informant considered to be anonymous simply because their name is presently unknown to the officers and dispatch personnel involved, when they can otherwise be identified if necessary?

HOLDING:
No

DISCUSSION:  The Court noted that there were actually two separate seizures at issue.  The first was when McGuffee stopped and detain Long’s vehicle.  The appellate court that considered the appeal found that the stop was best characterized as a Terry stop, and the Court agreed that the call which triggered the stop was “relatively reliable and relevant to the existence of reasonable suspicion,” and bolstered by the fact that the dispatcher knew the address from which the call originated, even if they did not know the caller’s name.    Further Long challenged the stop because of a slight difference in the description between what the caller gave and the actual paint scheme of the truck, and because the officer characterized the items found in the back as “stuff” – rather than specifically describing the items.  However, the Court reviewed the in-car video and noted that it was clear that the truck contained household items, as described by the caller.  The combination of the “specific articulable facts” provided sufficient “adequate reasonable suspicion for this stop.”  
Further, the Court agreed that the second seizure, when McGuffee ordered Long from the truck and handcuffed him, because McGuffee had sufficient probable cause at that moment to have made a custodial arrest at that time, and as such, did not need to reach to whether it would have been an appropriate Terry stop. 
The decision by the District Court to deny the motion to suppress was upheld, as was Long’s guilty plea. 

CONFRONTATION CLAUSE

Stallings v. Bobby

464 F.3d 576, 2006 Fed.App. 0371P (6th Cir. Ohio. 2006)
FACTS:  Stallings, the driver, and Quarterman and Penson, passengers, were stopped by Officer Simcox on a traffic matter.  Fake cocaine and counterfeit money were found in Quarterman’s pockets and a firearm was found in the backseat.   Quarterman, however, made a deal with the officer as he didn’t want the weapons charge, and “offered to implicate Stallings as the owner of the gun.”  Simcox agreed to talk to the prosecutor if he cooperated.  Quarterman told the officer that Stallings had additional weapons and drugs at a particular house, and a search warrant was obtained for the home of Angela Roberts.  There, they found guns, crack cocaine and other items.  Roberts was detained when she returned to the home during the search.  

Roberts first told police the items found belonged to Quarterman, and apparently confirmed that a second time.  However, after being taken into police custody, she told the offices that “she had lied and the contraband actually belonged to Stallings.”  Stallings was subsequently charged, and tried to the bench.
  

Roberts testified that the items found belonged to Stallings, who stayed at her house on occasion.  The prosecution attempted to call Quarterman, but he invoked his right not to incriminate himself and refused to testify.   The prosecution then called Officer Simcox who repeated statements given to him by Quarterman that incriminated Stallings.  The Court eventually found Stallings guilty only of possession of cocaine, and Stallings appealed.  The Ohio appellate courts remanded the case for consideration of a possible violation of the Confrontation Clause, and all affirmed the conviction.   Eventually, Stallings appealed to the federal courts, arguing that his right to confront adverse witnesses had been violated.  During the interim, the case of Crawford v. Washington
 had been handed down, and the parties further briefed on that issue as well.  The U.S. District Court agreed that the Confrontation Clause had been violated, but found it to be harmless error and dismissed the petition.    

Stallings appealed.


ISSUE:
Is the confession of an accomplice, which incriminates the suspect, admissible? 

HOLDING:
No (usually)

DISCUSSION:  The Court reviewed the admissibility of the statement under the law as it was at the time of the conviction.  It noted that prior to the Crawford decision, “a hearsay statement was considered admissible for purposes of the Confrontation Clause if the statement bore “adequate indicia of reliability’ which could be inferred if the evidence fell ‘within a firmly rooted hearsay exception.’”
  As a result of Lilly v. Virginia, the Court agreed that “accomplices’ confessions that inculpate a criminal defendant are not within a firmly rooted exception to the hearsay rule”.
  
The Court further concluded that “in determining whether a Confrontation Clause violation is harmless, courts must consider such factors as ‘the importance of the witness’[s] testimony in the prosecution case, whether the testimony was cumulative, the presence or absence of evidence corroborating or contradicting the testimony of the witness on material points, … and, of course, the overall strength of the prosecution’s case.”
  The Court noted that Quarterman’s statement was clearly important to the prosecution’s case, because “nearly half of the … closing argument was focused” on it.    In addition, Quarterman’s statement served to corroborate the otherwise weak testimony given by Roberts.  

Stallings’ conviction was reversed, and the case remanded for further proceedings.
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NOTES

While many of these cases involves multiple issues, only those issues of interest to Kentucky law enforcement officers are reported in these summaries. In addition, a case is only reported under one topical heading, but multiple issues may be referenced in the discussion.  Readers are strongly encouraged to share and discuss the case law and statutory changes discussed herein with agency legal counsel, to determine how the issues discussed in these cases may apply to specific cases in which your agency is or may be involved.

Non-published opinions may be included in this update and will be so noted, see below for specific caveats regarding these cases.  Cases that are not final at the time of printing are not included.  When relevant opinions are finalized, they will be included in future updates.

All quotes not otherwise cited are from the case under discussion.  Certain cases, because they appear so often and in cases not specific to their topic matter, do not have their citations included in the footnotes.  Their full citations are:

Maryland v. Brady, 373 U.S. 83 (1963)
Miranda v. Arizona, 384 U.S. 436 (1966)

Terry v. Ohio, 392 U.S. 1 (1968)
NOTES REGARDING UNPUBLISHED CASES

FEDERAL CASES: 

Unpublished Cases carry a “Fed. Appx.” Or Westlaw (WL) citation.

Sixth Circuit cases that are noted as "Unpublished" or that are published in the “Federal Appendix” carry the following caveat:

Not Recommended For Full--Text Publication 


KENTUCKY CASES: 

Unpublished Cases carry the Westlaw (WL) citation.

Kentucky cases that are noted as “Unpublished” carry the following caveat: 


Sixth Circuit Rule 28(g) limits citation to specific situations. Please see Rule 28(g) before citing in a proceeding in a court in the Sixth Circuit. If cited, a copy must be served on other parties and the Court. 


UNPUBLISHED CASES

Unpublished opinions shall never be cited or used as authority in any other case in any court of this state.  See KY ST RCP Rule 76.28(4).
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� 916 S.W.2d 148 (Ky. 1995).


� Houston v. Com., 975 S.W.2d 925 (Ky. 1998).


� Com. v. Prather, 690 S.W.2d 396 (Ky. 1985).


� The Court quoted extensively from Massachusetts’ state cases. 


� KRS 510.070


� Lanham v. Com., 171 S.W.3d 14 (Ky. 2005).


� 851 S.W.2d 466 (Ky. 1993).


� Marshall v. Com., 60 S.W.3d 513 (Ky. 2001); U.S. v. Clark, 18 F.3d 1337 (6th Cir. 1994).  


� Soma is categorized as a muscle relaxant.


� 962 S.W.2d 845 (Ky. 1997).


� 957 S.W.2d 191 (Ky. 1997).


� 956 S.W.2d 883 (Ky. 1997).


� 11 S.W.3d 575 (Ky. 2000).


� 973 S.W.2d 6 (Ky. 1998).


� Love v. Com., 55 � HYPERLINK "mailto:S.@.3d" ��S.W.3d� 816 (Ky. 2001).


� KRE 404(b)(2).


� KRS 439.430(1).


� Of an unidentified Harlan County agency.


� Guth v. Com., 29 S.W.3d 809 (Ky. App. 2000).


� Illinois v. Wardlow, 528 U.S.119 (2000).


� Com. v. Whitmore, 92 S.W.3d 76 (Ky. 2002).


� U.S. v. Sokolow, 490 U.S. 1 (1989).


� 470 U.S. 811 (1985).


� The officers’ agency affiliation was not provided in the opinion.





� 967 S.W.2d 6 (Ky. 1998).


� 287 U.S. 435 (1932).  This case actually involved an entrapment issue.


� Sammy Caudill’s first cousin.


� Blades v. Com., 957 S.W.2d 246 (Ky. 1997); See also Graves v. Com., 17 S.W.3d 858 (Ky. 2000) 


� Det. Howard passed away on December 25, 2006.


� The case of Hurley v. State, 483 A.2d 1298 (Md.App. 1984) is useful in listing the criteria for providing a murder case without a body.  


� 459 F.2d 167 (6th Cir. 1972); see also California v. Prysock, 453 U.S. 355 (1981) and Duckworth v. Eagan, 492 U.S. 195 (1989).


� KRS 30A.400(2).


� In fact, the correct remedy is generally acknowledged to be an action by the complaining country  through the International Court of Justice (the World Court) at The Hague, Switzerland.


� 916 S.W.2d 176 (Ky. 1995).


� KRS 222.202. 


� Several of the photos showed maggots on the body, and those maggots were then collected and tested for drugs.  None was present. 


� McNeil v. Wisconsin, 501 U.S. 171 (1991).


� Linehan v. Com., 878 S.W. 2d 8 (Ky. 1994); Skaggs v. Com., 694 S.W.2d 672 (Ky. 1985). 


� Moore v. Com., 569 S.W.2d 150 (Ky. 1978).


� Neil v. Biggers, 409 U.S. 188 (1978).


� Rodriguez v. Com., 107 S.W.3d 215 (Ky. 2003).


� Savage v. Com., 920 S.W.2d 512 (Ky. 1995).


� Later changes in Ohio law lessened the ability to gain such records. 


� Chapman v. Higbee Co., 319 F.3d 825 (6th Cir. 2003).


� Jackson v. Metro. Edison Co., 419 U.S. 345 (1974).


� Initially, three officers were sued, but one was dismissed because the plaintiff could make no specific claims of action or inaction against that officer. 


� See U.S. v. Herbin, 343 F.3d 807 (6th Cir. 2003).


� U.S. v. Townsend, 305 F.3d 537 (6th Cir. 2002); U.S. v. Burton, 334 F.3d 514 (6th Cir. 2003). 


� Whren v. U.S., 517 U.S. 806 (1996); U.S. v. Akram, 165 F.3d 452 (6th Cir. 1999). 


� U.S. v. Arvizu, 534 U.S. 266 (2002). 


� See U.S. v. Heath, 259 F.3d 522 (6th Cir. 2001).


� The trial court did suggest that “if the affidavit had said that based on this officer’s experience in drug law enforcement, drug dealers often keep drug paraphernalia in their home, and one with 6.9 grams of crack cocaine likely had it for resale” and that “therefore, [the officer] think[s] there’s something in the house” it might have been inclined to allow the good faith exception to prevail.


� U.S. v. Frazier,. 423 F.3d 526 (6th Cir. 2005).


� 434 F.3d 887 (6th Cir. 2006).


� U.S. v. Craven, 478 F.2d 1329 (6th Cir. 1973); see also U.S. v. Kincaide, 145 F.3d 771 (6th Cir. 1998), U.S. v. Clemis, 11. F.3d 597 (6th Cir. 1993); U.S. v. Birmley, 529 F.2d 103 (6th Cir. 1976).    


� A bench trial before the judge, as opposed to a jury trial.


� 541 U.S. 36 (2004).


� Ohio v. Roberts, 448 U.S. 56 (1980). 


� 527 U.S. 116 (1999).


� Delaware v. Van Arsdall, 475 U.S. 673 (1986).
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