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Case Law Updates

Third Quarter, 2006


KENTUCKY
PENAL CODE – SEXUAL ABUSE

Combs v. Com.
198 S.W.3d 574 (Ky. 2006) 
FACTS:  Combs was charged with 16 counts of “sexual misconduct perpetrated against three minor females.”  One of the three children was his step-granddaughter, H.A., the other two, C.W. and M.W. who were sisters, were not related to him.   One of those two girls, M.W. allegedly “had sent [Combs] an extortion letter threatening to falsely accuse him of sexually molesting her if he did not respond to her demands for payment.”  Eventually, Combs was convicted only of one count each of Sexual Abuse (1st degree) and Unlawful Transaction with a Minor (UTM, 1st degree) against the step-granddaughter, H.A.   

Combs appealed.

ISSUE:
Is UTM an appropriate charge when the victim does not consent to active participation in the sexual activity?
HOLDING:
No

DISCUSSION:  The Court discussed the propriety of a conviction for both Sexual Abuse and UTM for the same alleged conduct.    The Court noted that UTM applies when the victim has been induced to engage in sexual activity – and “[t]hus, to complete the offense, the minor must consent to and actively participate in the activity.”   H.A. testified that she did not consent to the alleged sexual conduct.    The evidence supported the conviction for sexual abuse, and the one alleged act that would not have been sexual abuse, an incident in which Combs allegedly masturbated in her presence, would have supported an instruction for only Attempt – UTM, at most.   

The Court reversed Combs’ conviction for UTM.  Other claims were made as well, but the court reversed only on the UTM conviction, and remanded the case for further proceedings.  

PENAL CODE – FIREARMS

Jones v. Com.

2006 WL 2202743 (Ky. App. 2006)
FACTS:  Upon investigation, a Montgomery County deputy sheriff learned that Jones had pawned a Ruger .22 caliber rifle for $80.  That deputy knew that Jones was a convicted felon so the deputy obtained a search warrant for Jones’ home.  No further weapons were found.  The deputy brought a complaint against Jones for possession of the firearm Jones had pawned.  Jones was indicted, ultimately convicted, and then appealed.

ISSUE:
Must the prosecution prove that a firearm is functional to convict a felon of possession of that firearm?
HOLDING:
Yes

DISCUSSION:  Jones argued that he was entitled to acquittal “because the Commonwealth failed to present sufficient direct evidence demonstrating the .22 caliber rifle was capable” of being fired.   The Court reviewed the relevant criminal statute, KRS 527.040, and agreed that since there was no evidence that the weapon in question was functional, the prosecution failed to “sustain its burden of proving the functionality of the rifle beyond a reasonable doubt.” 

Jones’ conviction was reversed.

PENAL CODE – CRIMINAL TRESPASS

Rodgers v. Com.

2006 WL 2455973 (Ky. 2006)
FACTS:  On July 31, 2003, Sgt. May (Lexington PD) was patrolling when he spotted Rodgers “walk from behind the Coach House Restaurant carrying what appeared to be a couple of cases.”  As Sgt. May pulled up, Rodgers “dropped the cases and began to run.” May called for backup and went in pursuit.   Rodgers eluded May, but Officer  Cornett caught up with him and apprehended him. 

The officers returned to the Coach House and “retrieved the three cases.”  They found tools and office equipment, along with a business card of a contracting company. Further investigation revealed that a nearby construction trailer had been burglarized and the owner of the company identified the items as having been stolen from that location.   Rodgers was arrested, given his Miranda warnings and interviewed. 

Rodgers claimed that he simply picked up the cases as a favor to a friend, Ingram, in exchange for cash and a pill.  Rodgers stated that he thought they might be stolen, but he didn’t know how or when Ingram obtained the items.  Rodgers did state that the items were actually taken by Morales.

Rodgers was indicted and charged with burglary, RSP and criminal trespass.  He was found guilty of everything except the burglary charge, and appealed.

ISSUE:
Does the presence of an unlocked gate negate the “enclosed premises” provision for a Criminal Trespass 2nd charge?
HOLDING:
No
DISCUSSION:  Among other issues, Rodgers argued that he was entitled to a directed verdict on the Criminal Trespass charge.  He was charged on the basis of being actually arrested on the “Tattersal property,” which he entered through a man-gate.   The Court quickly concluded that, since the premises was fenced, the fact that Rodgers entered through an unlocked gate did not matter.  The Court reasoned that “he entered through a gate,” and such, “he knew that he did not have a right to enter the property because it was fenced, which gave notice that the land was not to be entered upon.” 

Rodgers conviction was affirmed.

PENAL CODE – THEFT

Clark v. Com.

2006 WL 2451960 (Ky. 2006)
FACTS:  Clark was Adkins’ live-in boyfriend, and Adkins was the mother of 14- year-old Johnson.  On June 8, 2004, Clark, Adkins, Johnson and another son went to Robert Richmond’s home.  There, Johnson was admitted and he and Nick Richmond went to the back porch to talk.  (Nick was apparently the only person home at the time, and he was also 14-years-old.) 
While the boys were on the back porch, Clark and Adkins entered the house and stole guns and jewelry.  They were observed by a neighbor.  Clark sold the guns and pawned jewelry, and Adkins then bought some clothing for Johnson.

The next day, Robert Richmond realized that pistols, knives, a rifle and jewelry were missing.   Eventually, Adkins was to testify that Clark stole the guns, but she did not admit to having seen the jewelry. 

Clark was indicted for four counts of unlawful taking, and was convicted.  He appealed.

ISSUE:
If multiple items are taken during a single theft, are multiple theft charges appropriate?
HOLDING:
No

DISCUSSION:   Clark argued that the conviction for four counts of Theft, in a single incident, was a violation of his Fifth Amendment protection against Double Jeopardy.   The Court noted that even though Clark did not object at trial, it did not constitute a waiver, but that the situation was complicated when the claim was not preserved and documented at trial.  

Clark contended that the decision in Jackson v. Com.
 controlled, and that since the items were all taken at the same time, that only one charge of Theft by Unlawful Taking was appropriate.  

The Court quickly agreed that Clark was correct and upheld one of the Theft convictions, reversing the other three. 

PENAL CODE- CCDW
Mohammad v. Com.
202 S.W.3d 589 (Ky. 2006)
FACTS:  On the day in question, Mohammad was arrested for DUI in Jefferson County.  During the course of the search incident to the arrest, the officer found a loaded pistol “located inside a center console between the two front seats of his vehicle.”   Mohammad was charged with CCDW, as well.  

The trial court dismissed the CCDW charge, reasoning that the “phrase ‘glove compartment’ in KRS 527.020 refers to any factory-installed compartment in the vehicle.”  The Circuit Court agreed with that reasoning and affirmed the dismissal.   The Kentucky Court of Appeals, however, reversed, “finding that the phrase ‘glove compartment’ plainly and unambiguously exempts only weapons stored inside the compartment in the dashboard on the passenger’s side of the vehicle, commonly known as the glove compartment.”

Mohammad appealed.

ISSUE:
Is a weapon found in the center console of a vehicle concealed for the purposes of KRS 527.020?
HOLDING:
Yes
DISCUSSION:  The Court noted that KRS 446.080(4) “requires that the words [in a statute] are to be given their common usages” unless defined otherwise.  In this case, the court noted that the dictionary definition of “glove compartment” is “a small storage cabinet in the dashboard of an automobile.”   As such, a center console does not qualify as a glove compartment.    The Court noted that “[n]othing in [its] opinion compromises one of the inherent and inalienable rights of Kentuckians to bear arms in defense of themselves or in defense of the state” but instead, it simply clarifies the law properly enacted by the General Assembly with regards to carrying concealed weapons. 

The Court held that the statute “does not extend an exception to any compartment within a vehicle, but only to a specific compartment, commonly known as a glove compartment, located in the dashboard of a vehicle” and upheld the Court of Appeals decision.
DVO

Henderson v. Taylor

2006 WL 2382745 (Ky. App. 2006)
FACTS:  Henderson and Taylor moved from Florida to Frankfort, Kentucky in 2004 to attend college.  The pair had been in a dating relationship for several years before the move, but when they came to Kentucky, their “relationship became sporadic.”  

By April 5, 2005, the pair were not together – and on that date, Henderson allegedly “threw Taylor on the ground, pulled her hair, ripped her shirt, and repeatedly punched her on the side of her face.”   Taylor got an EPO that same day.  “Henderson admitted to all of Taylor’s allegations at the hearing” and a DVO was issued.  However, “Henderson never raised an issue as to Taylor’s standing to receive a DVO during the hearing” nor did the trial court explore the issue of the “parties’ current or former living arrangements at the DVO hearing.”  (Henderson was not represented by counsel at the hearing.)

A few days after the hearing, Henderson moved for reconsideration, and at a rehearing, the “court found that the parties had lived together.”  Subsequently, Henderson moved to have the decision vacated; Taylor was not present at that hearing.  The Court “summarily overruled Henderson’s motion” but did permit him to put additional proof on the record, from his roommate, Christopher Clark.  

Henderson eventually appealed the issuance of the DVO

ISSUE:
Must a couple actually live together for a petitioner to have standing to seek a DVO?

HOLDING:
Yes
DISCUSSON:  Henderson argued that “he and Taylor failed to meet the definition of ‘member of an unmarried couple’ required by KRS 403.725.”    The Court noted that the “phrase ‘living together’ implies some sort of cohabitation.”  Using Barnett v. Wiley
 as a guideline, the Court noted that there “are six factors relevant in determining whether two people are ‘living together’ within the meaning of” Kentucky law.  

The six factors include:

1) sexual relations between the parties while sharing the same living quarters; 

2) sharing of income or expenses;

3) joint use or ownership of property;

4) whether the parties hold themselves out as husband and wife;

5) the continuity of the relationship; and

6) the length of the relationship.

As such, the Court found that the petitioner must prove that the couple has shared living quarters.  With that in mind, the court found that the trial court’s decision was in error.  Taylor herself testified that she and Henderson never actually shared a residence, in that they each lived with their parents in Florida, and in Kentucky, she had lived in the dorm while he had an apartment, which she visited.  She had no personal property at Henderson’s apartment.  She did receive some mail there, because “she did not want her mail to go to the dorm.”    At most, the court found, a “typical (i.e., non-cohabitating) boyfriend/girlfriend relationship was established” – not protected by the current statute.


The Court found that a “DVO was not the appropriate avenue for Taylor to seek the protection she deserved” but instead, she should “press criminal charges against Henderson.”  In a footnote, the court emphasized the need “for the deputy clerks in the court clerk offices and domestic violence advocates to be aware of the DVO statutory requirements so that he or she can direct victims to the appropriate office to seek protection.”  

NOTE:   In some Kentucky agencies, officers and civilian law enforcement personnel, such as telecommunicators, rather than court clerk’s offices are involved in the initial request for an EPO, especially if the request comes after normal business hours.  As such, they should be careful to appropriately document the actual domestic status of the parties, using the above factors as guidance.  In addition, it is not inappropriate to request a warrant for criminal assault in addition to seeking an EPO, provided the elements of criminal assault are met.

ARREST/DETENTIONS
Lester v. Com.

2006 WL 1945089 (Ky. App. 2006)
FACTS:  On the day in question, Officer Salyer was dispatched to a burglar alarm.  He saw two individuals “taking off from the Cigarettes for Less store.”  Salyer “confronted them face to face, while shining a flashlight on them, before they fled.”  Other officers were able to capture Lester and another man, within minutes, close to the scene.  “Lester fit a general description given by Officer Salyer, who testified that he could not recall the exact words he used.”  When apprehended, however, “Lester was not wearing a jacket which Officer Salyer had observed him wearing outside the store.”   However, Officer Salyer did personally identify the two men as those he’s seen in the store and “who had run away from him at the scene.”  
Lester was arrested for burglary and fleeing and evading.  He argued, during a suppression hearing, that the officers lacked probable cause to arrest him.  When that was denied, he took a conditional guilty plea, and appealed.
ISSUE:
Does a change in clothing negate probable cause for an arrest?
HOLDING:
No
DISCUSSION:  Lester argued that since he was not wearing the clothing that the perpetrator was known to have been wearing, the officers lacked probable cause to make the arrest.   However, the Court noted that “[p]robable cause exists when the totality of the evidence then known to the arresting officer creates a fair probability that the arrested person committed the felony.”
  The “officers certainly had probable cause to believe Lester was one of the men who committed the burglary at the Cigarettes for Less store.”  They further had “probable cause to believe that the two men they observed running away were committing the offense of fleeing or evading in the second degree.”  
Lester’s conviction was upheld.

Parker v. Com.

2006 WL 2034227 (Ky. App. 2006)
FACTS:  On Oct. 4, 2004, Officer Wilson (Univ. of Kentucky PD) “found Parker, along with Parker’s pregnant girlfriend, in the old UK Fine Arts Building.”  Parker later testified that they were in the building because his girlfriend had become ill and needed to go to the bathroom.  When Officer Wilson came along, she offered to take the couple to the hospital, and did so.  After she transported them the short distance to the hospital, Wilson realized that Parker was a suspect in burglaries that had occurred on campus, and she advised Lt. Hall.  He told Wilson to look for Parker, and in fact, she found him leaving the hospital.  Wilson told Parker that Lt. Hall wanted to talk to him, and “transported Parker, unhandcuffed, to the UK police department in a police car.”  Lt. Hall arrived about 30 minutes later.  
Parker’s story was a bit different.  He claimed that when they arrived at the hospital, and learned they’d have to wait, his girlfriend “became impatient and unhappy” and they decided to leave.  The couple encountered several police cars outside and the officers “had their hands on their weapons.”  He alleges that he was given his Miranda rights and transported back to the UK police department, agreeing, however, that he was not handcuffed and that he rode in the front seat.  (His girlfriend was brought along in another car.)   He stated that it took some 45 to 50 minutes for Hall to arrive.  

When Lt. Hall arrived, he and Officer Dolen began an interview, which was tape recorded.  On that tape, Parker was clearly advised of his Miranda rights, and that he signed a waiver of those rights.  During the interview, Parker suggested that he knew where the burglar’s tools used by the “real” burglars were located, and the tape was turned off while they all went in search of these items.  Finding nothing, they returned to the station and the “questioning resumed for thirty to forty-five minutes.”  Finally, Parker admitted to having committed eight burglaries.  Parker claimed that he asked for an attorney prior to the beginning of the taping, and that he only signed the waiver because “Lt. Hall asserted that the signed paper was confidential between the two of them.”  He also claimed that he asked for an attorney while Lt. Hall was taking a phone call, and another time when the tape was paused while Lt. Hall went, at Parker’s request, to check on his girlfriend.  

The trial court found no reason to believe that Parker had, in fact, asked for an attorney, but did invite a motion to suppression on the issue of the legality of the initial stop.  Parker’s counsel, taking the hint, filed a second motion on that ground. 

At that suppression hearing, the prosecution introduced documentation that Parker had previously taken a guilty plea to burglary, and that one of the conditions was that he stay off the campus.  Officer Dolen testified that he had seen Parker “outside the UK student center” that evening, and knew that he was not supposed to be on the campus.   Wilson testified to the information given above.  Officer Wilson further stated that at the hospital, one officer went inside to find Parker and that she and Dolen then encountered Parker outside.  She testified that she told Parker that Lt. Hall wanted to talk to him, but that neither he nor his girlfriend was under arrest.   Parker made at least one phone call while waiting for Hall, and his girlfriend’s mother was also notified.  

Suppression being denied, because the Court noted that he was, in fact, subject to arrest because of criminal trespassing, Parker took a conditional guilty plea.  He then appealed.

ISSUE:
Is the officer’s state of mind relevant to an arrest?
HOLDING:
No

DISCUSSION:  The appellate court quickly agreed that the trial court had sufficient evidence to determine that Parker did not request an attorney, despite his assertion that he did.

The appellate court also agreed that the “[u]ndisputed evidence supports the trial court’s finding that Parker did not have lawful permission to be on the UK campus and thus subject to an arrest for criminal trespass, as well as being subject to specific probationary conditions which banned him from the campus.”  As such, the Court agreed that the detention was lawful.
Further, the Court noted, “an arresting officer’s state of mind is irrelevant to the existence of probable cause to arrest, and that the arresting officer’s subjective reason for making the arrest need not be the criminal offense as to which the known facts provide probable cause.”
  Since “it [was] undisputed that Parker was subject to arrest” when Officer Wilson first encountered him, the subsequent detention was proper.


The Fayette Circuit Court judgment was affirmed.

Poe v. Com.

201 S.W.3d 37 (Ky. App. 2006)

FACTS: On March 29, 2004, at about 2205, Troopers Fieger and Combs, and Dep. Pickerell (Bracken Co. SO) “responded to a 911 call alleging domestic violence” at the Poe residence.  The call was from a third party, the wife’s aunt, who stated that she’d been talking to the wife (Bonnie) when the husband “had come home, was cursing at Bonnie, and then the phone line went dead.”  

Bonnie answered the officers’ knock and she agreed there had been an argument, but that Joey had left on foot.  She allowed the officers inside to search for Poe.  Failing to locate him inside, they searched around the property outside and found him “in an abandoned vehicle located at the back of the property.”  

Poe was in the passenger seat, “either asleep or passed out” and “accompanied by a large dog.”  When the troopers approached and the dog barked, Poe woke up, but refused to get out.  Instead, he reached under the seat, and the officers drew their weapons and ordered him out.  Poe started to do so, but the troopers told him to leave the dog inside.  Apparently he did so and Poe was removed, searched and handcuffed, but told he was not under arrest.
Poe was taken back to the house and put in Fieger’s backseat.  The troopers  tried to question him, but he “was very intoxicated and belligerent and he threatened the officers because they would not allow him to get his dog out of the vehicle.”   Finally, Fieger arrested him and they left the scene.  Because Poe was banging his head on the metal screen prisoner shield and on the side window, Fieger stopped the car to further restrain him, but Poe kicked out the side window.  Fieger sprayed him with OC and he and Combs then got Poe out and further restrained his legs, and then placed him back into the car.

Further on the way, Poe tried to crawl out through the broken window, and Fieger stopped again, to put him into a seatbelt.  Poe continued to curse and once at the station, threatened Fieger’s life.  

Eventually, he was charged with numerous offenses, including Alcohol Intoxication, Disorderly Conduct, Criminal Mischief, Menacing, PFO II and possibly other charges. (Apparently he was not charged with Terroristic Threatening.)  He was convicted of Disorderly Conduct, Criminal Mischief and PFOII.   Poe moved for a new trial or a JNOV
, both of which were ultimately denied.  Poe appealed.

ISSUE:
Is detaining an individual in a cruiser temporarily an arrest? 
HOLDING:
No

DISCUSSION:  Poe argued that “he was placed under arrest without probable cause when he was handcuffed and put in the backseat of the police cruiser and that he exercised his right to resist an illegal arrest.”   The Court noted that the officers had a lawful right to be on the premises and that once there, in response to a possible domestic violence call, they were obligated to do what they could to prevent further violence.   Poe’s uncooperative and agitated behavior made it “reasonable for the police to restrain him for their own safety while they discussed with him the potential for domestic violence.”  It was further appropriate for them to handcuff him and put him in the cruiser, especially given that it was raining heavily.  “The restraint used by the officers was no more than that necessary to protect the safety of Poe, and themselves, while attempting to obtain the necessary information.”  
The Court further found that his initial detention in the cruiser did not equate to an arrest, and noted that the troopers were justified in making an investigation, given what they knew at the time, and what they observed.  The Court found that the situation did not ripen into an arrest until after he threatened the troopers and damaged the cruiser, at which point, an arrest was justified.

Poe’s conviction was affirmed.

SEARCH & SEIZURE – CARROLL

Davis v. Com.
2006 WL 2457938 (Ky. App. 2006)
FACTS:  
At approximately 1630, on Sept. 3, 2004, Davis was stopped by a Covington PD officer because he did not have a license plate properly displayed.  The officer asked for the driver’s license and proof of insurance; the driver stated he did not have his license but gave his name as Andre Bohanon.  When checked, the officer learned that Andre Bohanon’s license had been suspended.

The officer arrested the individual and searched him, finding a small quantity of marijuana.  He handcuffed the subject, gave him Miranda warnings and secured him in the back of the cruiser.  Because the positioning of the vehicles blocked the roadway (it was a narrow street with no available parking), the officer called to have the suspect’s vehicle impounded.

During an inventory search, the officers found a small set of scales and an Ohio ID card.  When the officer compared the ID to the subject, the subject (Robert Davis) agreed that it was his identification.  Davis was then further charged with giving the officer a false name.  

Next, the officers opened the trunk, but Davis stated that “they could not search the trunk.”   The officers replied that they were doing an proper inventory, and proceeded to document the items they discovered, including heroin, scales and a loaded handgun.    During that search, however, the officers learned that the vehicle did, in fact, have a license plate, but a defective spring had made the plate fall forward and “not return to its normal visible position.”  

Davis was charged with trafficking and handgun offenses.  He was eventually acquitted of the trafficking offense, but the same jury found him guilty of possession of a handgun by a convicted felon.   He appealed.

ISSUE:
May finding a small amount of marijuana in the passenger compartment of a vehicle justify a Carroll search? 



HOLDING:
Yes

DISCUSSION:  Davis had apparently requested suppression from the trial court, and been denied; the opinion is unclear on this point.  Davis argued on appeal that the evidence should have been suppressed because the initial stop was not justified by the undisputed facts, or alternatively, that the search which revealed the heroin “unreasonably exceeded that which was appropriate under the circumstances.” 

The Court quickly concluded that the “officer’s testimony concerning the lack of a visible license plate as required by law is sufficient to satisfy the Terry standard and amply supports the trial judge’s determination that the stop was justified.”   However, Davis argued that once he made the stop, “the officer was required to immediately inspect the area where the license plate should have been to insure that it was in fact missing” and that asking for documents was an “unwarranted intrusion”  The Court found “no merit to [Davis’s] contention that the officer had to inspect the car for the presence of a plate prior to directing questions to him.”   The officer testified that he always asks for documents “as a safety measure” and the Court noted that it was Davis’s “act of giving the officer the name of another person who happened to have a suspended license that set in motion the series of events that culminated in the discovery of items seized.”   

Davis further argued that the “scope of the search [of the trunk] exceeded that which could be considered to be reasonably necessary as incident to a routine traffic stop.”   The Court stated that “in order to accommodate the exigencies of police work, a number of exceptions to the warrant requirement have evolved, including an ‘incident to arrest’ exception which directs itself at concerns for the safety of the arresting officer as well as at the prompt discovery and preservation of evidence.”
   The Court, however, found that the situation was more akin to that in New York v. Belton
 and upheld the search of the passenger compartment.    Further, the “discovery of the items in the passenger compartment that gave the officers probable cause to believe evidence of other crimes may be secreted in the vehicle, likewise gave them authority to search the trunk”  under Estep v. Com.
   The Court mentioned that “authority, as well as the authority to conduct a reasonable inventory search, remove[d] any Fourth Amendment concerns.”  

Davis’s conviction was affirmed.

SEARCH & SEIZURE – CONSTRUCTIVE POSSESSION

Miller v. Com.
2006 WL 2457421 (Ky. App. 2006)
FACTS: 
On Aug. 20, 2004, Officer Gibbons (Lexington PD) “responded to a complaint concerning a trespasser at an apartment complex.”    When Gibbons arrived, he spotted Miller and another person on the adjacent sidewalk.  As that second individual walked away, Miller was joined by his girlfriend.  Gibbons asked the reason for their presence, and Miller replied that he was visiting a family member. 

Gibbons arrested Miller for Criminal Trespass.  As Gibbons was handcuffing Miller, “Miller turned his body so that the officer could not see the right side of Miller’s body or his right hand” and he appeared “reluctant to move his feet.”  Gibbons spotted a baggie near Miller’s feet that was, he suspected, and which later proved to be, cocaine.   Gibbons later testified that no one else was in the area except Miller’s girlfriend, whom he had in sight the entire time, and that he saw nothing on the ground before he approached Miller.  Gibbons did, however, testify that he saw no movement that indicated that Miller discarded anything.  Miller was further charged with possession of the cocaine.

At trial, Miller requested a directed verdict of acquittal on the charges.  The Court granted that motion with regards to the Trespassing charge, but upheld the Possession charge.  Miller was eventually convicted on that charge, and appealed.

ISSUE:
Is constructive possession of contraband sufficient to sustain a conviction?


HOLDING:
Yes
DISCUSSION:  Miller argued that the prosecution “failed to prove either actual or constructive possession” of the cocaine in question.  The prosecution agreed that there was “no proof of actual possession but argue[d] there was sufficient evidence to submit the case to the jury on the theory of constructive possession.”  

The Court noted that “[p]ossession of contraband may be either actual or constructive and need not be exclusive.”
    Further, “[p]ossession is constructive when ‘a person does not have actual possession but instead knowingly has the power and intention at a given time to exercise dominion and control of an object, either directly or through others.’”  The Court agreed that “the jury could reasonably infer that Miller dropped the cocaine to the ground as he turned from the Officer and then attempted to hide it from the Officer.”  

Miller’s conviction was upheld.

SEARCH & SEIZURE - EXIGENT ENTRY

Wilson v. Com.
2006 WL 2190955 (Ky. App. 2006)
FACTS:  On April 19, 2004, a Bank One branch in Lexington was robbed by a white male.  Upon investigation, detectives learned that a “man fitting the description had entered the nearby Chevy Chase Inn and ordered alcoholic drinks.”  He paid cash ($50) for the drinks and called a taxi, which was shown to have taken the individual to an area where several motels were located.  The detectives tracked the suspect to a Knight’s Inn, and they “decided to knock on the doors of said motel after being furnished with a picture of the suspect taken by the bank surveillance camera.” “Fortuitously, the suspect was discovered in the first room approached, Room 231.”  

The officers knocked.  Wilson, the occupant, later “testified that the door was ‘busted’ down by the police” and offered photographs of the damage to the door.  The trial court made a factual finding that the “damage evidenced by the photos is not consistent with breaking down the door but more consistent with damage one might expect from a much less than four star accommodations (sic).”   The Court agreed with the prosecution that the door was, in fact, opened by a co-occupant, Dawson.

In addition, the trial court found that the officers had sufficient cause to enter the room, since they saw Wilson clearly and identified him as the Bank One robber, and that “exigent circumstances existed largely because of the possibility of evidence being destroyed before a warrant could be obtained.”    The appellate court agreed, finding the officers’ testimony credible “that they feared an immediate threat to their safety and that they were concerned that Wilson may attempt to destroy evidence linking him to the robbery.”  The officers had further testified that when they commenced knocking, that “they had heard what appeared to be a toilet flushing and hurried movement inside the motel room.”  

Wilson’s conviction was upheld.

SEARCH & SEIZURE – CURTILAGE

Quintana v. Com.
2006 WL 2088424 (Ky. App. 2006)
FACTS:  KSP “received tips regarding marijuana cultivation and had reason to believe Quintana might be involved.”  Knowing that they did not yet have sufficient probable cause to seek a warrant, the troopers “decided to visit Quintana’s residence for a so-called ‘knock and talk.’” When they arrived and knocked, they got no answer, but there were two cars in the driveway that were registered to Quintana.  Trooper Stroop went around to the side to check for a rear door, but “instead smelled marijuana emanating from a window air conditioning unit.”  Det. Clark agreed that the odor was coming from inside the house.  The two troopers left to get a search warrant, while a deputy sheriff stayed at the house.  

The troopers returned with a warrant, the property was searched, and 104 marijuana plants and paraphernalia were discovered.

Quintana moved for suppression, arguing that the officers “were impermissibly within the curtilage of his home when they noticed the odor of marijuana.”   Allegedly a neighbor had “intercepted the police” and told them that no one was home, therefore, “the officers should not have continued to the rear of the house.  The troopers stated that “they were already in the backyard when the neighbor appeared.” 

The Court denied the motion to suppress, and Quintana took a conditional Alford
 plea.  He appealed. 

ISSUE:
May officers enter a property to do a knock and talk?

HOLDING:
Yes

DISCUSSION:  Quintana argued that the “backyard of a home is considered part of the curtilage … and therefore encompassed by a reasonable expectation of privacy.”  He insisted that the officer “invaded the constitutionally protected curtilage and smelled the incriminating aroma which, in turn, was used to secure a search warrant.”  The Court, however, equated the situation to “plain view” and found that the officers were “legally entitled to enter the property to perform the ‘knock and talk.’”

In addition, the Court found that if an officer is qualified to know an odor, and “it is one sufficiently distinctive to identify a forbidden substance,” a search warrant was appropriate.
 

Quintana’s conviction was upheld.
SEARCH & SEIZURE - TERRY

Gragston v. Com.
2006 WL 1867900 (Ky. App. 2006)
FACTS:  On Feb. 19, 2005, “Gragston was observed approaching the passenger-side window of a parked vehicle on Breckenridge Street in Lexington.”  The vehicle was running and its brake lights were on.  Off. Curtsinger and Det. Sparks were in a marked car, patrolling the high-crime area (known for street-level, drug-related criminal activity).  When Gragston saw them, “he began to walk in the opposite direction at an alleged ‘fast pace.’”  The officers decided to follow up and trailed after him to “ask some questions.”  As they pulled into a parking lot, apparently close to Gragston, he “began to run before any verbal exchange could occur.”  The officers got out of the car and a “foot pursuit ensued.”  Gragston tossed away his jacket and was “reaching for his pockets.”  The officers identified themselves and ordered him to stop, and eventually, he did.  

After the pursuit, the offices found a bag of marijuana along the flight path, and charged him accordingly.  Eventually, the charges were amended to Fleeing or Evading and Possession of Marijuana.  

Gragston requested suppression, arguing there was no basis for the initial stop.  The trial court denied the motion, and Gragston took a conditional guilty plea.  He then appealed. 

ISSUE:
May a person fleeing the scene when an officer attempts to talk to them be considered a factor in making a Terry stop? 

HOLDING:
Yes

DISCUSSION:  The Court noted that the facts  of the case, as outlined by the trial court, were well supported by the testimony of the officers and the physical evidence.  Gragston did not dispute the facts as presented.    

The Court noted that Terry permits “that under appropriate circumstances and in an appropriate manner, a police officer may approach a person to investigate a possible occurrence of criminal activity – even though there is no probable cause to make an arrest.”  Kentucky law further permits that an officer, so identified as such may “ask a few questions without even implicating the Fourth Amendment.”
  The Court stated that “[i]nitially, the police officers sought to engage in a consensual encounter with Gragston in order to ask a few questions.”  However, “[w]hen he took flight and attempted to elude the police, Gragston wholly changed the dynamics of the encounter and triggered the justification for a Terry stop.”  

The Court noted that just his presence in the area was not enough, but that his “immediate flight from the scene upon seeing the police,” the reputation of the area, and Gragston’s actions during the pursuit, were all “consistent with drug-related activity.”   Further, “[c]ommon sense and experience come into play  when evaluating whether the ‘totality of the circumstances’ permits questioning and subsequent seizure of a suspicious person.”
   The officers’ inferences were reasonable and in fact, the Court stated that a seizure had not, in fact, occurred, until the end of the pursuit.
  Instead, “Gragston instantly created reasonable suspicion for a Terry stop upon taking flight.”
  Once he did so, the “officers had a reasonable, articulable suspicion to pursue, to seize, and subsequently to arrest Gragston upon his unprovoked flight.”  As such, anything found and seized was admissible.

The Fayette Circuit Court’s judgment was affirmed.

Rankin v. Com.
2006 WL 2633035 (Ky. App. 2006)
FACTS: 
Late on the night in question, a Lexington officer “observed Rankin standing on the street corner in an area that is known to law enforcement for numerous drug trafficking complaints and arrests.”  When the officer approached Rankin, he initially walked away, and then Rankin turned and called out to the officer. “The officer asked Rankin what he was doing and where he was headed.”  Rankin indicated he was going home, to a specific location, but “pointed in the opposite direction from his stated destination.”   Rankin then stated that “he was going to change a light bulb and pulled a light bulb out of his pocket.”   However, the “officer noticed a bulge in the left front pocket of Rankin’s trousers.”   Fearing that the item was a weapon, the officer told Rankin he was going to do a pat-down, and Rankin told the officer that the item was a can of mace.  During the pat-down, the officer noted “two lumps in the front pocket” and eventually removed three lumps of crack cocaine from Rankin’s pockets.”  

Rankin was indicted on trafficking, and he moved for suppression, arguing an unreasonable search.  The trial court upheld the pat-down, finding it to be “reasonable given the time of night and the fact that the bulge in Rankin’s pants could have been a weapon.”   Rankin took a conditional guilty plea to the lesser offense of possession of cocaine, and appealed.

ISSUE:
May officers approach individuals on the street and attempt to talk to them?
HOLDING:
Yes

DISCUSSION:  First, Rankin argued that the officer had “no reasonable basis to stop him.”  The Court looked to Com. v. Banks
  to review if the stop was valid.  The Court noted that “the police may freely approach anyone in a high crime area.”  The Court found that a “seizure did not occur until the officer frisked Rankin.”  Further, “[w]hile mere presence in a high crime area is insufficient to create a reasonable suspicion alone, it may be considered along with other factors.”   Rankin was in a high crime area, his behavior was odd and he gave conflicting statements as for his reason for being in the area.  Rankin himself admitted that he was carrying mace.  Under that reasoning, the Court found that “the officer had a reasonable suspicion that criminal activity was afoot and that Rankin may have been armed and dangerous.”

The Court upheld the plea.

VEHICLE STOPS

Witt v. Com.
2006 WL 2457447 (Ky. App. 2006)
FACTS:  On the day in question, Det. Evans (Lexington PD) “received information from a trusted informant that an individual was selling cocaine out of a room at a local motel,” and that they’d “had prior dealings with the individual named.”   Evans used the CI to attempt to buy cocaine from the occupant of the room.  (There were no audio or visual recordings of the meeting.)  The CI was not immediately successful, however, because the man told the CI that “he would have to call his supplier to bring cocaine to the motel.”  The CI did not witness the call, but forty minutes later, Witt arrived.   The CI was told to “leave the room for a time.”  When Witt left, the CI returned, and the CI was then able to purchase cocaine from the motel room occupant.  

Det. Evans instructed Officer Fleischer to pull Witt over after he left the motel.  Evans witnessed Fleischer handcuff Witt.  Witt produced a bottle containing generic Xanax, and further told the officers that “he had cocaine hidden in his pants.”  Evans “shook  Witt’s pants and 32.9 grams of cocaine fell out.”  During a further search of Witt’s car,  83 grams of cocaine and marijuana were found in the bag he’d carried into the motel.  

Det. Evans testified that “Fleisher’s reason for arresting Witt was Witt’s failure to stop when the officer first flashed his lights” and that Witt drove for less than a ¼ mile before stopping.  He was not charged, however, for this supposed offense.  Officer Fleisher, however, “stated that he arrested Witt because he had a suspended driver’s license while operating a motor vehicle.”  Witt contended that the officers had no legitimate reason to make the stop, and that since that was improper, the subsequent arrest and search were also improper.  He requested suppression, but was denied.

Witt took a conditional guilty plea, and appealed.  

ISSUE:
Is a tip from a known informant sufficient to justify a vehicle stop?

HOLDING:
Yes
DISCUSSION:  The Court found that KRS 431.005(1)(c) permits a warrantless arrest if the officer has probable cause to believe the individual has committed a felony.   The citation indicated that “Witt was pulled over in reference to a narcotics investigation.”   The Court found sufficient cause to make a traffic stop, and subsequently arrest, Witt.


Witt further argued that the search of the trunk, where the bag containing the drugs was found was inappropriate, as the car was not registered to him.  However, the Court found that “Kentucky case law is reasonably clear that a person in possession of a vehicle in which contraband is found is property held to be in possession of the contraband.”
  

The Court also discussed the propriety of the stop as a reasonable suspicion, or Terry, stop.
  It found that a “tip from an informant known to the investigating officers may provide probable cause for a stop”
  and is even stronger “where essential details in the information provided by the informant are substantiated by the investigating officer through his surveillance of the transaction.”  The Court found that the “totality of the circumstances in this case supported the stop and resulting arrest and search of the vehicle,” affirmed the denial of suppression, and upheld the conditional guilty plea.

Crumes v. Com.

2006 WL 2033957 (Ky. App. 2006)
FACTS:  On Nov. 26, 2003, in the daytime, Det. Banks (Louisville Metro PD) was dispatched to “an anonymous tip that there was a ‘black male outside selling drugs.’”   Det. Banks regularly patrolled the area in an unmarked SUV and believed “that his vehicle was well recognized by local residents as being a police vehicle.”  He described the neighborhood as a “pretty high narcotics area.”  

When he arrived in the area, “Banks saw a pickup truck occupied by a white male driver and by a black male passenger, who was later identified as Crumes” and no one else in the area.  As Banks rode by, he saw “Crumes ‘start to slouch down’ in his seat.”  Banks contacted another officer, Det. Hayes, “who pulled up behind the truck in his unmarked Impala.”  Hayes activated his emergency lights, which then moved slowly down the street – Hayes describing its movement as “just rolling.”  “Hayes followed and turned on his siren” and they turned into an alley, where the truck finally stopped.  Crumes and the driver both got out.  Hayes requested and received consent, and found 9.31 grams of crack, hidden in an air vent “to the right of the radio.”  
Crumes was charged with trafficking - the opinion does not indicate why or if the driver was also charged.  Before trial, he requested suppression, arguing that the “stop was illegal.”  The trial court denied the motion.  At the trial, Banks and Hayes testified to the events above.  “The driver testified that the incident occurred after he left a nearby apartment to get drugs from another location.”  The driver stated that Crumes came up beside him, in another car, and told him he had “the fire” – crack cocaine – and the driver told Crumes that “he already had some and that Crumes was too late, but he offered to give Crumes a ride in exchange for a small amount of the drug.”   Testimony was proferred that the amount of the drug present in the vehicle indicated trafficking and that “fire” was “real good drugs.”  

Crumes was convicted, and appealed.

ISSUE:
May officers look to a combination of lawful behaviors to find sufficient reasonable suspicion for a Terry stop?
HOLDING:
Yes
DISCUSSION:   Crumes argued that the stop was in violation of the Fourth Amendment.   The Court reviewed the facts, as detailed above, and found “that there had been a sufficiently articulable and reasonable suspicion of criminal activity to justify the investigative stop.”   The judge also considered the truck’s movement after Hayes activated his emergency lights.   Specifically, the Court looked to Delaware v. Prouse
 and Creech v. Com.
 for the standards for an investigative vehicle stop, as well as Florida v. J.L.
 regarding anonymous tips.  The Court agreed “that the anonymous tip, in and of itself, or even when combined with the observation of Crumes slouching, was insufficient to justify the Terry stop.”    
As such, the court looked to the “truck’s movement and the timing of the seizure.”  In California v. Hodari D., the Court “held that in order for there to be a seizure, there must be ‘either physical force … or, where that is absent, submission to the assertion of authority.”
  This case was reinforced by Taylor v. Com., in which the defendant “was pulled over by the police but then resumed driving and led the police in a high-speed chase, was not ‘seized’ until he was physically apprehended.”
   The Court concluded, then, that “Crumes was not seized until the vehicle came to its complete and final stop after moving from its original position and turning into the alley.”    
The Court then turned to whether the stop was lawful.  It looked to Collins v. Com.
, which stated: 

Anonymous descriptions of a person in a certain vehicle or location, though accurate, do not carry sufficient indicia of reliability to justify an investigative stop; however, when coupled with independent observations by police of suspicious conduct, such tips do carry the requisite reliability.” 
The Court found that “[a]lthough the individual actions could be considered innocent if viewed separately, when they were viewed together with the anonymous tip they were sufficiently suspicious to create an articulable and reasonable suspicion which justified the stop of Crumes’ vehicle.”  
Crumes’ conviction was upheld.

INTERROGATION 

Taylor v. Com.
2006 WL 1953726 (Ky. App. 2006)
FACTS:  On June 7, 2004, Bradshaw (the victim) “traveled to Lexington … to attend a real estate class.”   She was staying in a local hotel.  When Bradshaw arrived, Taylor assisted her with her luggage and “carried her dog case to just outside her door.”  He later approached her as she was walking the dog.

On June 9, she entered her room and locked the door,  She heard a knock and opened it a few inches, and Taylor, outside, asked to talk to her.  She refused, stating she had to study.  He “removed a picture from his wallet and showed it to” her, and Bradshaw “sensing that something was wrong,” handed it back to him.  He then “pushed the door open with his shoulder” and slammed her “wrist in the door.”  Taylor entered and locked the door behind him, and Bradshaw “fell down and screamed.”   Taylor wanted her to go into the bathroom, but she refused.  He pinned her to the wall, and her dog bit him.  Taylor then “let her go and left, explaining that he had just wanted to talk to her.”  She called the hotel office and 911.  Officer Givens responded, and she gave him “the wallet which Taylor had dropped.”  

Taylor testified that he had checked out of the hotel the day before, and went back to Bradshaw’s room to show her a photo they’d discussed earlier.  He agreed she had declined to talk to him, but that he’d handed her the photo and she took it and stepped back.  He took this as an invitation to enter, and he “gently pushed open the door the rest of the way, entered the room, and found Bradshaw lying on the floor.”  He admitted that he must have pushed it open harder than he’d originally thought.”   He tried to help her up, and she began to struggle and kicked the door shut.  He agreed he told her to go into the bathroom, believing that she would otherwise follow him, left the room and went to a nearby hospital to visit a family member.  (Although the opinion did not indicate how the officers knew he would be found there, he was eventually questioned at the hospital.)

Taylor was indicted and charged with First-Degree Burglary, and ultimately, convicted.  He appealed.

ISSUE:
May the police make statements during a recorded interrogation to the effect that they don’t believe what the suspect is saying?


HOLDING:
Yes
DISCUSSION:  At trial, Givens testified that the initial dispatch he’d received was for an assault, but that ultimately, he decided that the circumstances warranted a burglary charge instead.  Taylor argued that the utterance, and admission, of the statement was error and warranted a reversal.   Although the objection was not properly preserved, the court concluded that it did not find that there was a “substantial possibility that the result would have been different.”  

The trial court had also admitted a tape recording of Givens’ questioning of Taylor, which took place at the hospital.   During that statement, Givens made a number of remarks indicating that he doubted Taylor’s description of what had occurred.    The Court noted that, in Lanham v. Com., the Kentucky Supreme Court had addressed a similar issue and concluded that “such recorded statements by the police during an interrogation are a legitimate, even ordinary, interrogation technique, especially when a suspect’s story shifts and changes.”
  Further, it agreed that “retaining such comments in the version of the interrogation recording played for the jury is necessary to provide a context for the answers given by the suspect” but that it was not admissible “for the truth of the matter that they appear to assert” – that the suspect is, in fact, lying.  However, the Court found that a “limiting admonition” by the judge, prior to the playing of the recording, is the appropriate action to take under such circumstances, but that Taylor’s counsel never requested such an admonition.  The Court found no reason to grant Taylor’s request for a mistrial on this issue.

Taylor also argued  that an error “occurred when Givens testified as to the responses Taylor gave to questions asked after he invoked his Miranda rights.”  Specifically, “Givens asked Taylor in the police car whether he locked the door after he entered Bradshaw’s room.”  Givens stated that “Taylor became defensive and said he did not ‘want to talk about it anymore.’”   He asked him again, a bit later, and Taylor “responded that he did not lock the door.”   The Court concluded that it was harmless error.  

Taylor’s conviction was affirmed.

Lyvers v. Comm

2006 WL 2452557 (Ky. 2006)

FACTS:  On Aug. 17, 2003, Cole and Bradley were returning home.  (Bradley was an off-duty Lexington PD officer.)  As the two women got out of the car, Lyvers approached and “put a screwdriver to Cole’s throat and demanded money.”  Bradley identified herself as a police officer, but Lyvers continued to threaten the two women.  He took their wallets and ran for a car waiting at the opposite end of the lot.  “Bradley remembered that she had seen the same car in the lot before she and Cole left for the grocery, and that two men in the car were arguing at the time.”  

Cole and Bradley followed the car, and Cole called 911.  As they followed, the women saw something thrown from the passenger side window, which turned out to be papers from Cole’s wallet.  The vehicle stopped and Lyvers fled on foot.  The driver stayed in the car, and “motioned for Bradley to come over.”  She again identified herself and told the “driver that additional officers were on the way.”  He then “walked into a nearby apartment just as additional police officers arrived on the scene.”  

A woman emerged from that apartment and identified the driver as Rodriguez Lyvers and the other man as his brother, Rico (the defendant).  Rodriguez was arrested and agreed to take the police to Rico’s apartment.  Rodriguez helped the police draw Rico out by knocking on the door and rear bedroom window.  When Rico opened the window, officers pulled him out through the window and arrested him.  Bradley identified Rico as the robber.

The officers entered the apartment to do a protective sweep, confiscating a shirt that matched one described by the victims.  Rico was taken to the station and questioned, but claimed to only recall parts of what had occurred, and nothing about a robbery, because he’d been drinking heavily that day.    A few days later, he summoned the detective from jail and said that he’d make a deal.  Lyvers admitted he’d committed the robbery but again claimed not to remember details.  

Rico Lyvers was indicted.   Lyvers challenged the use of the statement he gave at the police station, the statement made from the jail and the shirt that was confiscated.  The trial court denied suppression.  Lyvers was eventually convicted.  He appealed.

ISSUE:
Will the passage of time, between actual arrest and statement, negate the inadmissibility of a potentially tainted statement? 

HOLDING:
Yes

DISCUSSION:   First, the Court considered the statements.  The court agreed that “evidence that is the direct fruit of [an] illegal arrest is inadmissible, while evidence that is not a product of the unlawful entry is admissible.”    The court noted that even if it agreed that Lyvers “was pulled unlawfully from his home through the window, his continued detention outside the apartment was not improper.” 
   Lyvers first statement to the police was made some three hours after he was arrested and as such “the statement cannot be considered the product of unlawful custody.”   

With regards to the second statement, the Court noted that Lyvers “personally summoned the investigating officer to the jail for the express purpose of giving a more detailed and truthful statement in exchange for prosecutorial leniency.”   It too, bore no connection to the alleged unlawful entry that directly resulted in his arrest.”  

Finally, Lyvers challenged the protective sweep that resulted in the confiscation of his shirt.  The Court found the admission of the shirt to be harmless, even if it was, arguably, taken during an unlawful search, given that Bradley had identified Lyvers during a “show-up” at the scene and that Lyvers had admitted that he’d committed the robbery.  

Lyvers’ conviction was affirmed.

INTERROGATION - INTOXICATION
Perry v. Com.
2006 WL 2452051 (Ky. 2006)
FACTS:  On the day in question, at about 2300, Perry and Jett arrived at the PDQ Market in Lexington.  Caywood, the clerk, became suspicious of the vehicle and noticed that there were 3 sixes in the license plate.  The two men entered, and one bought a pack of gum.  When Caywood opened the register to finish the transaction, one of the two “shoved her, drew a gun, and took money from a cash drawer.”  The two men fled the scene.  

One of the clerks called 911, and told dispatch that the robbers were driving a “black Ford Explorer.”  Officers spotted the “dark blue Chevy Tahoe” the two men were driving parked at a nearby gas station.  They realized, however, that the 3 sixes in the plate were unusual, and that it “may have been involved in the robbery.”  As Officer Curtsinger followed them out of the station, the vehicle “exceeded the speed limit and then came to a stop in the middle of the road.”  Perry “opened the door and fled into an alley.”   Other officers arrived, and they heard a commotion in the alley.  They ordered the runner (Perry) to put up his hands.  Perry “advised that he had his hands up, but was trapped in a bin of aluminum cans.”  The officers extricated Perry and placed him under arrest.  He was charged with reckless driving and unauthorized use – Perry was apparently the driver.

Back at the store, Caywood could not identify Perry, but did identify the vehicle.  They took Perry (and presumably Jett) to the station.  After waiving his rights, Perry finally confessed to multiple robberies in the past year.

Perry later claimed to have been intoxicated on the day of the arrest and the interview.  Perry requested suppression, and was denied, and then took a conditional guilty plea.  Perry appealed.

ISSUE:
May an intoxicated individual give a valid confession?

HOLDING:
Yes
DISCUSSION:   Both officers who were involved in Perry’s interview testified that they saw no sign of current intoxication at the time, but did note that he sniffed repeatedly – a “common side effect of cocaine usage.”   Perry also claimed that he was coerced by a three-hour detention and by being told that a family member had told the police that Perry had something to do with the robbery.   He also claimed that one of the officers promised to help him if he confessed.

The Court noted, however, that the record indicated that Perry was able to give “accurate and detailed information about the robberies, his speech was coherent, he indicated that he understood his rights, and he indicated that he was not under the influence of any drugs or alcohol.”  He gave detailed personal information as well.  As such, the Court concluded, even if he had consumed alcohol or drugs that day, he was not impaired to such a level as to make his statements involuntary.  

Further, the Court found no question with the delay or the involvement of Perry’s relative (a sister), nor was there any indication that he was “lacking in intelligence or knowledge of the criminal process.”  (He was an adult and had a GED.)  

The Court found Perry’s confession to be voluntary, and upheld his plea.

INTERROGATION – MIRANDA

Com. v. Lucas

195 S.W.3d 403 (Ky. 2006)
NOTE:  This opinion is a modification of an earlier opinion rendered in June, 2006.

FACTS:  On Feb. 26, 2002, “Lucas came to the police station voluntarily, was given Miranda warnings and was told that he was free to leave at any time, which he did after the questioning.”  He was questioned concerning an allegation of inappropriate touching of his stepdaughter.  The next day, the police filed a complaint for sexual abuse and obtained a misdemeanor arrest warrant.  During the investigation, the detective also learned of an allegation of the sexual abuse of a nephew some 20 years before.

Upon request, Lucas came to the station a second time, on March 1.  He was not given Miranda warnings at that time but was also not told that he was free to leave.  The detective told Lucas that she’d filed a misdemeanor complaint, but did not tell him that she already had a warrant.  Lucas was questioned, and eventually confessed, to the abuse of the nephew, and was arrested.

Lucas requested suppression of the confession, arguing that “he did not make a knowing and voluntary waiver of his rights.”  The trial court found he was not in custody at the time, and denied the motion.  Lucas took a conditional guilty plea and appealed, and the Court of Appeals reversed the trial court’s decision.   An apparent misinterpretation indicated that the Court of Appeals believed that the trial court had found that Lucas in custody during the second interview, but the record indicated the opposite.

The Commonwealth appealed.

ISSUE:
Is Miranda required when the individual is not in custody?

HOLDING:
No
DISCUSSION:  The Court discussed the issue of custody, and noted that none of the usual factors indicating that a situation is custodial were present.   The Court found that the general circumstances of the two interviews were essentially identical, although the second interview did include a discussion of the allegations made by the nephew.  (Apparently Lucas was a juvenile at the time, as the record indicates that he was served a juvenile summons for those offenses.) 

The Court concluded that since he was not in custody, that the interrogation was not inappropriate, and upheld the original conviction.


NOTE:  The issues involved in U.S. v. Fellers, 540 U.S. 519 (2004) were apparently not raised in the case, and it should be noted that once a warrant is issued, the right to counsel attaches and any statements made, even in a noncustodial setting, may be deemed inadmissible.
INTERROGATION – MIRANDA/QUARLES EXCEPTION
Henry v. Com.
2006 WL 2632575 (Ky. App. 2006)
FACTS:
On Jan. 15, 2004, Louisville Metro PD officers went to Henry’s last known address, an Economy Inn, “to question him regarding an assault that had occurred the day before.”    They found his car there, and asked at the office as to which room he occupied.  The security guard at the motel told them “that he had just chased Henry off the premises and that, before Henry had driven away, he had tossed a handgun over the privacy fence between the motel and” the convenience store next door.

The officers went after Henry and found him in the parking lot of the convenience store.  He was out of his vehicle and was walking back to where the security guard reported he’d tossed a gun.  The officers “quickly apprehended Henry, handcuffed him, and placed him in the rear seat of their cruiser.”  They did not give him a Miranda warning, but immediately questioned him about the gun.  He admitted ownership of two handguns, but did not admit to having thrown a gun over the fence.  The officers found a gun in the location reported, and further found ammunition in Henry’s car that matched that found in the handgun.  

Henry moved for suppression, arguing that his statement should be suppressed and that the search of his vehicle (where they found the ammunition) was unlawful because the officers lacked a warrant.  The trial court, however, based its decision on New York v. Quarles
 and Thornton v. U.S.
  Using Quarles, the Court found that there was a “public-safety exception to the requirement of Miranda warnings” when the police are questioning a “suspect about a handgun reasonably believed to have been recently abandoned by the suspect in a public place.”  Further, in Thornton, the court extended the Belton
 rule “by authorizing a warrantless vehicle search that is incident to arrest even when the suspect has exited his vehicle on his own accord before the police arrive on the scene to arrest him.”  

The court found that the  officers “reasonably believed that he had abandoned the gun in a location known to be frequented by homeless men.”   Henry argued that the Kentucky Constitution provided “greater protection from searches and seizures and custodial interrogations that that provided by the Fourth Amendment, but the Court noted that it had “repeatedly held that Section 10 [of the Kentucky Constitution] is co-extensive to the Fourth Amendment jurisprudence.”  

The Court upheld the trial court’s denial of suppression of the evidence.

INTERROGATON – CONFESSION

Peak/Meeks v. Com.

197 S.W.3d 536 (Ky. 2006)
NOTE:  This case has been modified several times.
FACTS:  “Peak, Meeks and a third co-defendant, Bearden, were charged with murdering, robbing and conspiring to murder an unidentified victim following the discovery of his skeletal remains in a dry creek bed.”  The three were tried together, and Bearden testified against Peak and Meeks in exchange for a deal.   The victim, who was apparently never identified, allegedly had been involved in drug buys with the defendants, and the three hatched a plot to murder him for money and drugs.  

In a taped statement, later introduced at trial, Meeks claimed that he didn’t know for sure who devised the plan, but that he understood that they were only going to rob the victim.  However, Meeks claimed, Peak shot and then stabbed the victim, and the three cleaned up the scene, and disposed of the body with the help of another individual.  

Peak and Meeks were convicted, Peak of intentional murder and Meeks of wanton murder.  They appealed.

ISSUE:
Is a claim of physical exhaustion sufficient to make a confession involuntary?

HOLDING:
No (under the specific facts of this case)

DISCUSSION:  Meeks argued that his statement to the police, on the night of his arrest, should have been suppressed because the police tactics were “objectively coercive.”  He also claimed to have asserted his right to counsel.  

Reviewing the record, the Court noted that Meeks was arrested, and that he waived his Miranda rights some ten minutes later.  He was questioned for approximately 3 hours, until about 2 a.m., and the questioning started again at about 5 a.m., and continued for almost 2 more hours.  Only a small part of the questioning was taped.   Meeks claimed that he had been awake for some 26 hours by the time the questioning ceased and that he was exhausted.  He claimed to have told the detective that he was “scared and that he thought he needed to talk to an attorney.”    He agreed, however, that he was permitted to go to the bathroom, that he did not ask for any food but did receive something to drink and was given a cigar to smoke during frequent breaks.   Between the two sessions, he apparently slept in the interview room.  During the second session, he was able to draw a detailed diagram of the crime scene, and that the detective did tell him that he would tell the court that he was cooperative.  

The Court agreed that Meeks may have been tired, but he was “not so exhausted from a lack of sleep so as to make his confession involuntary.”  Further, the Court found his waiver of his Miranda rights to be giving voluntarily, knowingly and intelligently.

The Court found no evidence that he asked for an attorney, let alone that the officers ignored that request.  

With regards to the statement, the Court noted that Meeks wanted the entire, unredacted tape played, as he felt that a redacted version “made him look to be the trigger man.”   Peak argued for bifurcation, that they be tried separately, because the tape would be prejudicial to him, as Meeks alleged that Peak was the moving force in the crime. 

The Court agreed that “[e]very case involving multiple defendants raises the possibility that evidence which would be properly admitted in a trial of a single defendant would be improper in a separate trial of a co-defendant.”  There was no question but that the statement was admissible against Meeks.  However, Peak argued that its admission was a violation of his Sixth Amendment right to confront the witnesses against him, subject to cross-examination.  In this case, Peak could have called Meeks as a hostile witness, but he did not do so. As such, he waived any right to confront the witness.  

Peak and Meeks both objected, as well, to the introduction of the actual grave wrappings (the clothing of the victim) and the display of several bones during testimony.   (They claimed that photographs would have been sufficient, particularly since the “smell of the items apparently necessitated them being sprayed during the presentation with some type of deodorizer.”)   The Court found it appropriate to display the items, and that they had sufficient probative value to outweigh any possible prejudicial effect. 

Both convictions were affirmed.

EVIDENCE

Clemmons v. Com.

WL 2006 2518670 (Ky. App. 2006)

FACTS:  On April 24, 2004, Tiffany Ledford and Douglas Walden, friends of Clemmons, cashed a Ruby Tuesday’s payroll check at a grocery in Williamsburg. The check was returned as counterfeit.  Several days later, Walden returned with another check and the store manager, Moses, refused it.  Moses then followed Walden outside and saw him get into a vehicle driven by Clemmons.  Moses, who was also a Whitley County deputy sheriff, followed in his own car until the car stopped at a pawn shop.  When Walden got out, “Moses confronted him and identified himself as a police officer.”  Walden got back into the car and Clemmons backed up, almost hitting Moses.  Clemmons ran over a curb and drove out into traffic.  

Moses followed them, while calling from assistance from Det. Bird (Williamsburg PD).  Moses saw the vehicle stop, and Walden get into the driver’s seat, with Clemmons getting into the back seat, and Ledford remaining in the front passenger seat.  Det. Bird caught up with the two vehicles, and they pulled over the car and searched it.  Counterfeit checks, a computer, printer, scanner and blank checks were found.

All three were indicted, and Walden agreed to testify against Clemmons.  Six checks were put into evidence, the one that had been cashed and returned and five from the other store, all had been designated as counterfeit by the bank.  Eventually, however, he was tried on seven counts, and found guilty on four, for four of the checks found inside the vehicle, which had not yet been endorsed or cashed.  

Clemmons appealed.

ISSUE:
Must a witness have precise information as to where certain evidence was located in order for them to identify the evidence to the court? 

HOLDING:
No
DISCUSSION:  Clemmons argued that since Moses was unable to identify precisely which checks were found where, in the vehicle, instead testifying only that the checks “looked like” the ones he and Bird had found, that they were not admissible.   (He argued, instead, that Bird should have introduced the checks.) 

The Court, however, found that “Moses had sufficient personal knowledge to testify concerning the checks found in the” vehicle.   He knew where the checks had been found in the vehicle, he simply didn’t know which checks being introduced into evidence went with which locations in the car.   

In addition, Clemmons argued that the chain of custody for the checks was flawed, but the court found it to be adequate, and that the “checks were readily identifiable and no susceptible to tampering or alteration.”  As such, “an exhaustive inquiry into the chain of custody was not required.”  The Court found that Moses’ testimony was sufficient to prove the chain of custody.  

Next, even though Clemmons was not the owner of the vehicle where the checks were found, the court found that he “was in possession and control of the vehicle during a crucial portion of the police pursuit.”   There was no evidence that the evidence in question was not in the vehicle at that time, and no opportunity for it to have been placed there later.  As such, he “maintain control over the vehicle” during the relevant time.   

Finally, Clemmons argued that it was necessary to have testimony from the purported payees to prove that the checks in question were counterfeit.  However, the court found that the testimony of Moses and the store clerk to whom one of the checks was presented was sufficient to prove that the checks were counterfeit.  

Clemmons’ conviction was affirmed.

Henry v. Com.
2006 WL 2632811(Ky. App. 2006)
FACTS:  On Sept. 2, 2004, Officer Greathouse (Lexington PD) and other officers “were conducting a plain clothes surveillance operation of a Lexington home that was suspected of being a location for drug trafficking.”  He observed a “black Cadillac” drive by with the stereo playing at a high volume, and another officer saw it pull into the driveway of a nearby residence.”  Officer Greathouse decided to stop the vehicle for violating a local noise ordinance.   When the Cadillac left a few minutes later, Greathouse, along with a uniformed officer in a marked car, made the stop.

As soon as Greathouse activated his emergency lights, the Cadillac stopped suddenly and “made a sudden right turn onto an adjacent street.”  Greathouse believed the Cadillac driver was trying to elude him, but he was able to get the car to stop, finally.  Henry was driving, and the vehicle also had three passengers.  Henry had no ID, but gave his name as Demetrius Searight.  He stated he was 20 years old, and his birthdate was given as July 20, 1982.  Greathouse told him that the “stated age and date of birth did not add up,” and Henry became nervous.  Greathouse asked him to get out of the car and patted him down, and although he found no weapons, he did see “bulges in each of Henry’s front pockets.” Henry denied having drugs, but gave consent to Greathouse’s request to search.  Greathouse found approximately 50 grams of crack and over $300 in cash in his pockets.  Greathouse broke free and ran, still handcuffed, for a short distance before he was captured.  More cocaine and marijuana were found to have fallen from his pockets.

Henry requested suppression, challenging both the stop and the alleged consent.   One challenge centered around the inability of the car stereo to actually be played at a high volume, but although the court postponed the hearing to allow that to be actually checked, the vehicle, by that time, had been released to Henry’s mother and the car stereo was found to be “completely inoperable” by that time.   Finding the defense witnesses to be “too inconsistent to be reliable,” the Court found that “Officer Greathouse’s credibility and testimony were sufficient to establish a reasonable basis to initiate a traffic stop.”  

Henry appealed.


ISSUE:
May the defense be entitled to a “missing evidence” jury instruction if they intentionally or wantonly destroy evidence? 

HOLDING:
Yes
DISCUSSON:  Henry argued that it was the responsibility of the Commonwealth to “safeguard the vehicle” – making an analogy to it as “missing evidence.”
  The Court noted, however, that there must be a “showing of bad faith on the part of the Commonwealth” to justify such an instruction, which permits the jury to “draw an adverse inference from the failure to preserve evidence.”  The Court found that there was no evidence of bad faith, the police simply returned the vehicle to its actual owner, Henry’s mother.  

Henry also challenged the stop because Greathouse did not immediately make the stop after hearing the loud stereo, but waited for some few minutes, until the car left the house where it had been parked.  The Court again disagreed that suppression was warranted. 

Finally, the Court found sufficient corroborating evidence, from Greathouse’s testimony and that of another officer, that Henry did give consent for Greathouse to search his pockets. 

The Fayette Circuit Court’s judgment was affirmed.

Harris v. Com.
2006 WL 2033881 (Ky. App. 2006)
FACTS:  
On Aug. 31, 2004, Aaron Angel, age 17, “was living in Alexandria with his dad.”  He was a NKU student and worked part-time at two jobs.  That afternoon, he left a job to go home and change for an evening class.  

Angel stopped at a stop sign in Bellevue, and was approached by Harris, Turner and Gilliam, who stated they needed a ride to a nearby gas station.  Angel unlocked the passenger door, intended to take one of the men, but all three got in, with Harris unlocking the back door to let the other two into the back seat.   After Harris told him he needed to also go get some money, Angel, nervous, gave him $15 as a “loan.”   Pressured, Angel then agreed to drive the men to Cincinnati to get more money.   Angel was directed to drive down several streets in Cincinnati, where Harris and Turner talked to a man who approached their window, and an exchange of money and possibly something else occurred.   Angel told them he “wanted to go back and did not want to drive them anymore” and Turner agreed, but directed him to yet another location, where Harris and another man left, returned, and then began to argue.    Harris got into the car and Turner directed Angel to drive away, and he forced Angel to run through a red light.  Angel, extremely upset by this time, told the men “that they were not making any more stops and were returning to Kentucky.”  Instead, they directed him to another location, and forced him to drive down a one-way street the wrong way.   Yet another stop was made, at which point  “Turner told Angel to be ready to drive away quickly if he heard shots being fired.”  By this point, Angel was crying and Turner offered to drive.   Finally, Angel stopped following the directions and tried to head back to Kentucky, and Turner and Harris argued about Harris apparent intention to “hurt Angel.”  

On the trip back to Kentucky, the three men shared lines of cocaine, using one of Angel’s school notebooks.  As they approached the bridge back to Kentucky, Harris told Angel that he needed to see his wallet to ensure that Angel wasn’t an officer, and when it was returned, Angel saw his ATM card, his license and the remaining cash in the wallet was gone.  Angel got back to the gas station, and asked the men to get out.  They refused to do so until he took them to the bank indicated by his ATM card.  Feeling threatened and afraid, Angel took the men to the bank and everyone went to the ATM.  Angel told them he only had $30 in the account and that the machine wouldn’t give him more.  He made the transaction, which left him with $1.78 in the account.   

As they left,  Harris wrote down his name (Carl) and a phone number, told Angel to call him and that he would return the money.  He then hugged and kissed Angel before they left.  

Angel called a friend and went to the NKU dorm to meet him.  They called NKU PD which directed him to the Bellevue police.  On the way there, Angel spotted one of the three men in a group, and he saw Sgt. Poynter (Bellevue PD) there as well.   Angel “quickly relayed the events of the day to Sgt. Poynter” and the officer “approached the group and questioned the men.”  He directed Angel to the police department where he gave a statement and took out a criminal complaint.  

Eventually all three men were indicted for First-Degree Robbery.  The charge against Harris was amended to Second-Degree Robbery, and Harris and Turner were tried together.  (Gilliam disappeared before trial.)  

Harris was convicted, and appealed.

ISSUE:
Is the mention of a gun sufficient to prove physical force for purposes of a Robbery charge?
HOLDING:
Yes

DISCUSSION:  Harris argued, among other issues, that he was entitled to an acquittal because there was insufficient evidence that he (or his friends) “ever used physical force or threatened to immediately use physical force against Angel” or that they intended to permanently deprive him of his property.  He also argued issues relating to the jury’s seeing him in handcuffs, and because the court refused to excluded “hearsay statements from Turner, a non-testifying co-defendant, about Harris’ possession of a gun.”  

Harris agreed that “testimony established that Angel overheard Gilliam mention a gun to Turner, and further that Turner acknowledged that Harris was armed and for Angel to be ready to drive if shots were heard” during one of the stops.   Harris agreed that he began yelling at Angel when he headed back to Kentucky.   Given the facts presented, the Court agreed that “it was not clearly unreasonable to the jury to find that Harris used or threatened the immediate use of physical force upon Angel.”  

With regards to the taking of the property, the Court noted that the men took a total of $55 from Angel and did not return it.   (There was no testimony that Angel tried to call Harris for the return of the “loan.”)   Again, the Court found it reasonable for the jury to find that the money was, in fact, stolen and that Harris and his friends did not intend to return it. 

With regards to the other issues, the Court noted that jurors may, in fact, have seen Harris in handcuffs, but that it has “repeatedly held that the inadvertent viewing of the defendant in either handcuffs or another restraint for the sole purpose of being taken to or from the courtroom is not automatically reversible error”
 and is not necessarily a constitutional violation.  

Finally, the Court considered the admission of Turner’s out-of-court statement about Harris’ possession of a gun.  The trial court admitted the statement, finding that it “was not hearsay as it was not being introduced to prove the truth of the matter asserted.”  The appellate court agreed that the “statement was properly admitted for the nonhearsay purpose to show that the ‘mere utterance of the words’ (putting a gun in Harris’ possession) logically connected to establish the threat element of second-degree robbery” … “in direct opposition to the defendant’s theory of the case that Angel was a willing and voluntary participant in provision of transportation and money to assist three total strangers in obtaining drugs and money.”   The Court agreed that the trial court’s ruling was correct.

Harris’ conviction was affirmed.

Leinenbach v. Com.
2006 WL 2089877 (Ky. App. 2006)
FACTS:  In August, 2000, Leinenbach and his roommate, Wilcox, “drove to Indiana where they saw Leinenbach’s estranged wife, Pamela, walking down a street.”   Pamela later testified that “Leinenbach jumped from his vehicle, grabbed her by the back of her head, and threw her into the passenger seat of  her car.”  He drove her back into Kentucky, into Hancock County.  

During the ride, Leinenbach ripped at her clothing, telling her he was going to take her to a lake and shoot her in the head.  In a remote part of the county, he raped her in the car.  Leinenbach then took her to his daughter’s home, but refused to “let Nix [the daughter] or her husband return Pamela to her home in Indiana,” taking her instead to his home in Hancock County.  

When they arrived, Leinenbach told Wilcox to leave, and he did.  “Leinenbach dragged Pamela into the house, placed her in a recliner, ordered her not to flee, and began sharpening a knife in front of her.”  He raped her multiple times and threatened her physically and verbally.   

Nix and her husband arrived, and “[r]emarkably, Leinenbach was then permitted to drive Pamela to her home in Indiana” where apparently, he left her.  Pamela went to the sheriff’s office where a rape kit was collected.  Because she had been taken across a state line, the FBI interviewed Pamela and the witnesses.  

Leinenbach was indicted for rape and unlawful imprisonment. For reasons not clear in the record, he was not tried until August, 2005.   Leinenbach was convicted of rape for the events that occurred at his house (but acquitted of committing rape in the vehicle) and for unlawful imprisonment.  He appealed.

ISSUE:
Should documents used to refresh the memories of witness be show to the witness before they are asked about them?
HOLDING:
Yes


DISCUSSION:  Leinenbach appealed on several arguments.  One argument was that the prosecution violated KRE 613(a)  “by not showing the summaries [done by the FBI agent] to Nix and her husband before using those summaries to refresh their memories.”   Because the record did not indicate otherwise, the Court assumed ‘that the summaries in question constitute prior inconsistent statements.”   The Court agreed that the prosecution “should have permitted Nix and her husband to see the summaries before asking them if the contents of the summaries were correct” – but noted that Leinenbach’s counsel did not make a timely objection to that effect, and in fact, also asked them about the summaries without “first showing them to the witnesses.”   As such, the court found no error in the prosecution’s failure to show the documents to the witnesses.

Leinenbach’s conviction was sustained.
Jackson v. Com.
2006 WL 2034021 (Ky. App. 2006)

FACTS:  On February 15, 2004,  about noon, the “victim checked out of her hotel at the Lexington Civic Center and walked to her parked car in the lot across the street.  As she opened her car door, she “felt a man at her back press her into the car” who she later identified as Jackson.  They struggled and Jackson grabbed her keys.  Other people arrived and helped the victim, and Jackson admitted to them that he’d tried to rob his victim.  

The police were called, and amazingly, Jackson stayed at the scene, “stating that he had been through this before and knew what to do.”  The victim was treated for facial injuries at the scene and photos were taken.  Jackson was arrested for First Degree Robbery, and for Possession of Drug Paraphernalia (a crack pipe) he dropped in the car.  He was also recorded telling his mother, on the phone, that he’d tried to rob a lady to buy drugs.  

At trial, he testified that he had been attempting to hide from drug dealers who were in search of him by jumping in her car, and that he told the victim that he wasn’t going to kill her.  He claimed her injuries occurred when “she grabbed his face and flailed his arms.”   He claimed he stayed at the scene, waiting for the police, because he was afraid the dealers would find him because he’d given them his ID.  

Jackson was convicted, and appealed.


ISSUE:
Is a mistrial a possibility when a witness makes an unexpected statement that relates to the defendant’s prior criminal actions?

HOLDING:
Yes

DISCUSSION:  Jackson argued that he should have received a mistrial because one of the witnesses “improperly implied that Jackson had previously committed robberies, a violation of the KRE’s prohibition against evidence of “prior bad acts.”    (The statement was as listed above in the facts.)  The prosecutor noted, however, that he did not expect the witness to say what she did as the “statement was not in the police report.”  

The appellate court found that given the amount of evidence, including Jackson’s own admission that he was a crack dealer, it was “difficult to conclude that this comment was” so “devastating to Jackson’s defense” that a mistrial was warranted.  

Jackson’s conviction was affirmed.
Bishop v. Com.

2006 WL 2382477 (Ky. App. 2006)
FACTS:  In Pike County, on the day in question, “Bishop’s son, Dwayne, was involved in a verbal altercation with Ray Lester and Anthony Kinder.”  Dwayne Bishop drove to his father’s home, “with Lester driving behind him, and asked Bishop to ‘keep them off him.’”  Bishop came out of the house and believed that Lester, who was “standing near Dwayne,” might strike Dwayne.  “Bishop took a revolver and ordered Lester off his property.”  Bishop cocked the gun, and, he testified, with the stated intention of firing a shot into the air and scaring Lester off the property.  However, he slipped and fell, the gun went off, and Lester was shot between the eyes.   Witnesses, including his son, testified that Bishop stumbled, and that is what Bishop told responding officers.  

Bishop was charged with intentional murder, but ultimately, he was convicted of second-degree manslaughter.   Bishop appealed.

ISSUE:
May gruesome photos be admitted?


HOLDING:
Yes

DISCUSSION:   Bishop argued that the trial court was wrong in permitting the introduction of “’gruesome’ photographs of [Lester], including one showing a metal rod passing through Lester’s body to illustrate the path of the bullet.”   In addition, the jury was shown photos of Lester’s body at the scene, along with the accompanying blood and blood spatters.   Bishop claimed that the “cumulative nature of the photographs was overwhelming and improper” and asserted that they were “prejudicial and biased the jury.” 

The Court reviewed case law relating to the admission of photographs, and noted that both “parties admit that the photographs are an accurate portrayal of the scene,” and with the exception of the photo showing the trajectory, showed Lester “as the EMT’s found him.”    In addition, the trial court had ruled that the photos “were relevant to show where the victim was when he was shot.”   Bishop also argued that the jury should have been permitted to go to his home “to better understand the circumstances surrounding the shooting.” The appellate court agreed that it “is common knowledge that a party can trip, whether or not there is an obstacle, and that a person can feel threatened, whether or not an actual threat exists.”    The Court found no reason to disturb the trial court’s decision. 

Bishop’s conviction was affirmed.

SIXTH AMENDMENT – RIGHT TO COUNSEL

Duncan v. Com.
2006 WL 2456353 (Ky. 2006)
FACTS:  Duncan was in custody in Fayette County on an unrelated charge, along with Johnson.  Duncan had an attorney on the other charge.  Johnson was interviewed by the police, and he “implicated Duncan in the [current] matter.”  As a result, a detective went to speak to Duncan, and he was given his Miranda rights.  Duncan claimed, at a suppression hearing, that “he immediately invoked his right to silence and did not want to talk to the detective.”  The detective testified that Duncan first stated that he wanted to talk to Johnson, “but that then he would talk to the detective about the robbery in question.”  

The detective set up a meeting  between the two, but at the time, Duncan did not know that Johnson had implicated him.  After he spoke to Johnson, Duncan stated that he asked to see his lawyer. The detective, however, stated that he re-advised Duncan of his Miranda rights and that Duncan did not ask for an attorney, but instead, discussed the robbery with the detective and admitted to the crime. 

Just a few minutes after the interview started, coincidentally, Duncan’s lawyer arrived to talk to Duncan about the first charge.  He was told that Duncan was taken to police headquarters, and the attorney contacted the police and told them they were not to speak to Duncan.  By the time the message got to the detective, however, Duncan had already confessed. 

Duncan moved for suppression, but the Court refused the motion.  Duncan took a conditional guilty plea, and appealed.

ISSUE:
If a suspect has an attorney on one charge, does that counsel attach to all other charges without a specific invocation of the right to counsel by the defendant?
HOLDING:
No

DISCUSSION:  Duncan argued that “because he was represented on other charges, his right to counsel attached to any new charges.”  However, the Court noted that he was not charged until after his confession, and that the “right to counsel cannot be invoked once and relied on for any and all future prosecutions.”
  Further, the right to counsel is “charge specific” and had not attached at the time he was questioned by the police.  

The Court upheld the denial of the suppression motion, and his conviction was affirmed.

Wilson v. Com.

199 S.W.3d 175 (Ky. 2006)
FACTS:  On Aug. 8, 2003, Capt. McManus (Paducah PD) was on a traffic stop when he heard gunshots nearby.  He called for backup and proceeded to investigate the sounds.   Off. Melton arrived to assist, and they entered “The Set” - a downtown area.  They saw a “large number of people … fleeing the area.”  Officers searched the area and found Reginald Knox, who had been shot but was still breathing.  They found no weapon or ID at the scene.  Knox later died from his injuries.  

Upon investigation, Det. Krueger developed Demetrius Wilson as a suspect in the case, and he (and other officers) “put out word” that Wilson was wanted for questioning.  Within a few days, Wilson’s stepfather contacted Krueger and “made arrangements” for Wilson to “come in for an interview.”   Later that day, Wilson, his mother, his stepfather and an uncle arrived at the PD, and Wilson was questioned by Krueger and Det. Carroll.

In that first interview, Wilson told the detectives that he’d been at The Set and had gone behind a building to urinate.  While he was doing so, someone put a gun to his head and tried to rob him.  He struggled with the robber, Knox, and Knox fired two shots at Wilson.  Wilson then stated he fired two shots at Knox, and Knox fired a final shot at Wilson, and apparently, Wilson then fled the scene.  The group walked to the scene and Wilson explained his actions to the officers.  The officers told Wilson that his information was not consistent with the physical evidence, and “further intimated that” … the area … “ was equipped with video cameras” … “though no such video equipment existed.”  The group was sent off to lunch to “think things over” and were asked to return later in the afternoon.

When the group returned, Wilson’s stepfather “informed Detective Krueger that the family had consulted with an attorney, who advised [Wilson] not to speak with police.”  Wilson gave that same statement to another officer.  Wilson was then immediately arrested and taken into an interview room.

Wilson was given his Miranda warnings, and was asked if he wanted to make a statement.  He did so, giving “a statement that was inconsistent with those made in his first interview.”   He stated that Knox approached him while he was urinating, and “struck him in the head with the gun” – knocking him to the ground.  Knox hit him, took items from his pockets and fled.  Wilson claimed he chased Knox and shot at him three times, Knox apparently then fired twice at him, Wilson fired back and Knox fell to the ground.  Wilson claimed to have tossed his revolver into a grassy area and gone home. 

Wilson was indicted for murder.  He requested suppression of his statements, and was denied.  Wilson was eventually convicted, and appealed.

ISSUE:
May the right to counsel be invoked prior to an actual arrest?
HOLDING:
No

DISCUSSION:  Wilson claimed that his statements to police “should have been suppressed because he had invoked his Fifth Amendment right to remain silent and right to counsel before his arrest and subsequent interview.”   The Commonwealth contended that his “Fifth Amendment rights had not attached when he attempted to invoke them, and that his alleged invocation represented a request for counsel that was ambiguous at best.”  

The appellate court agreed that if Wilson “had validly invoked his Miranda rights at the police station before his second statement was made, further interrogation by police would have been inappropriate” and suppression warranted.
  However, the Court agreed that Wilson’s “right to silence and counsel had not yet attached when he attempted to invoke them upon returning to the police station, because he was not in custody.”  

The court noted, however, that in McNeil v. Wisconsin, the Supreme Court had specifically stated that Miranda rights may not be invoked in anticipation of an arrest, but that “[m]ost rights must be asserted when the government seeks to take the action they protect against.”
    In light of that case, and numerous cases from other jurisdictions, the court found it “clear that the Fifth Amendment rights protected by Miranda attach only after a defendant is taken into custody and subjected to interrogation” and that “[a]ny attempt to invoke those prior to custodial interrogation is premature and ineffective.”  

The “circumstances surrounding [Wilson’s] attempted invocation of his Miranda rights indicate that he was not under formal arrest and that his freedom of movement was not restrained.”
    The Court agreed, as well, that even if the officers had already decided to make the arrest, an officer’s “unarticulated plan has no bearing on the question whether a suspect was ‘in custody’ at a particular time; the only relevant inquiry is how a reasonable man in the suspect’s position would have understood his situation.”
   Given that Wilson made his invocation “when he voluntarily returned to the police station after having been allowed to go to lunch with his family.”   Since he was not yet in custody, he could not invoke his Miranda right to counsel, and the “statements he made after being taken into custody were not obtained in violation of his Fifth Amendment rights.”  The Court upheld the denial of the suppression. 

Wilson also objected to the introduction of evidence that he told Det. Krueger that Knox had “robbed him of ‘money and weed’” which he claimed was “unduly prejudicial character evidence and should not have been admitted.”
  The Commonwealth, however, argued that the “marijuana evidence fits the motive exception to the general rule prohibiting the admission of such evidence.”   The Court found that since the “challenged evidence” was Wilson’s “own admission” it was “clearly probative of the fact that [Wilson] did in fact possess marijuana” that night.   The Court agreed that it served as sufficient motive to permit its introduction into evidence, and that the trial court’s decision to admit the evidence was appropriate.

Wilson’s conviction was affirmed.

TRIAL PROCEDURE

Washington v. Com.
2006 WL 2452352 (Ky. 2006)
FACTS:  
In Lexington, on the day in question, at about 0330, Washington and his cousin (the victim) fought, and the cousin died as a result of being stabbed.   Washington claimed that during a physical struggle, he had a knife in his hand and that the victim swung his body “right into the knife.”   He admitted to  having two knives during the fight, described as “either steak or butter knives.”  In a search at the time, the police did not find a weapon, but a month later, they did locate two knives “outside the apartment in or near the bushes.”  

The cause of death was found to be a stab wound to the chest, with accompanying loss of blood and shock, and that it took a “significant thrust inward” to inflict the wound, depending upon the sharpness of the knife.   The knives found outside the apartment were admitted, over Washington’s objections, and he further objected when the knives were going to be taken back to the jury room for deliberation.   The Court admitted the knives, but did not permit them to be taken to the jury room for experimentation to determine their sharpness.

Washington was indicted, and eventually convicted.  He appealed.

ISSUE:
May a prior consistent statement of a witness be introduced to prove that a witness is not lying in testimony?
HOLDING:
Yes

DISCUSSION:   Washington argued that the knives should have been completely excluded, but the appellate court quickly agreed with the trial court that the knives were relevant and properly admitted.

Washington also complained of a statement that allegedly had been made by an aunt concerning “a statement she heard Washington make shortly after the stabbing.”  She claimed to have told two officers about the statement, but one of the officers denied being told anything by the aunt at the time.  The statement would have been a “prior consistent statement” under the KRE 801A.  The officer’s denial of the statement “obviously cast some doubts on the veracity of the aunt” and suggested that it might be a recent fabrication.  However, the other officer, a detective, was asked the same question, “and he indicated the aunt had indeed told him about it.”  Such testimony may be admitted, but “is confined to those offered to rebut a charge of recent fabrication.”
  The Court found it was appropriate to admit the statement as it was “intended to rehabilitate the credibility of the aunt.”  

However, despite his aunt’s statement, Washington’s conviction was affirmed.

Simpson v. Com.
2006 WL 2452628 (Ky. 2006)
FACTS:
On July 26, 2003, at about midnight, Simpson “entered a trailer at the Aqualand campground in Greenup County.”  Cheryl Nelson, the owner, heard her 16-year-old niece, Jessica, scream from the kitchen.  She ran to her, and found Simpson “had Jessica around the neck and was striking her with a hammer.”  Simpson “turned on Nelson” and Jessica ran to the bedroom and called 911.  Simpson began stabbing Nelson with a pocket knife and when Nelson asked why he was doing that, he told her that he “was in love with Jessica.”  Nelson was finally able to get the knife away from Simpson.  

At trial, it was learned that Nelson and Simpson had first met in 2000.  He lived in the same campground, and had “free reign of her trailer.”   Nelson testified that she was shocked at what had occurred, that she “considered him a friend” and that she’d not realized that Simpson “had any fixation on Jessica.”   Nelson also testified that at the time of the incident, that “Simpson did not seem intoxicated and was not slurring his words.” 

Simpson admitted to the assault, but claimed he was under the influence of Oxycontin and Xanax “to such extent that he had no recollection of the incident.”  He claimed to have become suicidal as a result of his mother’s death and had been “taking drugs daily,” and that he did not have “any prurient interest in Jessica.”  

Simpson argued that he was “prejudiced by improper expert testimony” by a local EMT.  The EMT testified that when he arrived at the scene, he found Simpson “lying face down in the yard.”   He “performed a sternum rub to wake” Simpson, but that “after complaining of chest pains, [Simpson] remained still and kept his eyes closed.”  However, the EMT noticed that Simpson “periodically looked out of the corner of his eye to see if anyone was watching him.”  So, the EMT performed a test to determine if Simpson was unconscious, and the results indicated to him that Simpson “was conscious and aware of what was happening.”  The EMT “testified that he believed [Simpson] was faking unconsciousness to avoid talking to police.” 

On the way to the hospital, in the ambulance, Simpson “was responsive, talked to EMTs, and even attempted to remove the gurney straps.”  When they arrived at the hospital, however, Simpson again appeared to be unresponsive, although he did react to pain, and again, the EMT noted that was not the case with someone truly unconscious.

When Simpson’s counsel objected, the trial court ruled that the EMT “was qualified to give an opinion as to whether or not [Simpson] was faking unconsciousness.”  

Eventually, Simpson was indicted, and convicted.  He then appealed.

ISSUE:
Must there be a link between the claimed extreme emotional disturbance and the crime?
HOLDING:
Yes

DISCUSSION: Simpson argued that the court should have admonished the jury concerning the EMT’s opinion, and that it should have “held a Daubert hearing to determine whether or not the test Land performed was scientifically reliable.”
  The Court, however, while holding that it was likely improper to have admitted the testimony, because defense counsel did not request an admonition to the jury, he waived his right to object.   Because of further fact evidence presented, the court found that the EMT’s statements likely carried little weight before the jury anyway.

Simpson also argued that the Court should have provided the jury with an instruction concerning the defense of extreme emotional disturbance.  He claimed that the “death of his mother three months before the assault was the triggering event for an emotional disturbance that continued uninterrupted and was exacerbated by his heavy drug use.”  The Court, however, noted that he claimed to have no recollection of his actions, and thus, there was no evidence linking his actions to his claimed extreme emotional disturbance, nor is there “any correlation” between “his mother’s death and his consumption of drugs to the unprovoked assaults upon Cheryl and Jessica.”

Simpson’s conviction was affirmed.

Roark v. Com.
2006 WL 2451774 (Ky. 2006)
FACTS:  On Feb. 3, 2003, Roark and Clemons went to Fields’ home in Menifee County.  Fields was in jail at the time and Michael Kelly was running the business, a flea market, located at Fields’ home.  

The story of what happened next differs, however.   Kelly claimed that the violence, which resulted in Roark getting shot, “stemmed from [Roark] and Clemons robbing the flea market.”  Kelly claimed that the two men took items at knifepoint, and that when they left, he locked the door behind them.  When Roark then began to bang on the door and scream.  Kelly, frightened, ran upstairs for a gun.  Roark got in and followed him up the steps, screaming threats.  When Roark saw that Kelly had a gun, allegedly he offered the knife, hilt first, to Kelly.   Roark then allegedly retreated back down the stairs and told Clemons they should leave.  Clemons did leave, but Roark stayed in the house.  Roark then reached into  his pocket, and Kelly, fearing he was going for another weapon, shot him, and continued shooting as Roark fled.  Roark was shot as he drove away, and Clemons, who was running away, was also shot.

Roark, however, claimed that “he was shot without provocation while trying to return items his son had stolen from the flea market earlier in the day.”   There was evidence admitted that supported that claim as well, with Det. Lemaster (KSP) stating that Roark told him he’d been shot when he first arrived, and with Roark’s son confirming that he and Clemons had stolen items from the flea market, and that he’d refused to return the items when his father instructed him to do so.  Givens, a neighbor, stated that Roark had told him the items needed to be returned before Fields returned home.  

Roark was convicted of robbery, and appealed.

ISSUE:
May a recorded statement be used to refresh the memory of a witness?

HOLDING: 
Yes (with limitations)

DISCUSSION:  Roark challenged the testimony of two KSP troopers.   Sgt. Bowling had testified that he spoke to Kelly and walked through the house with him, and that “what he saw in the house was consistent with what Kelly told him” and that “Kelly seemed sincere when describing the incident.”  Det. Lemaster testified to essentially the same.  Roark argued that the troopers’ testimony was inadmissible hearsay, but he had failed to object to the testimony at trial.  On appeal, the Court agreed that much of the testimony  was inadmissible, but declined to find that it was so erroneous as to be “manifest injustice” and warrant reversal.   There was “extensive additional incriminating evidence presented at trial” and the jury was able to hear and see both Kelly and Clemons, although Roark did not testify. 

The Court also addressed Roark’s argument that the “admission of the tape-recorded interview between” Det. Lemaster and Clemons, by failing to “lay a proper foundation for admission of the recording as a prior inconsistent statement.”  Clemons had testified that he could not remember much of the details of the interview, and the court permitted the playing of an audiotape of the interview.   Again, Roark’s counsel had an opportunity to view the tape, and objected to only a few of the statements, which were then redacted.  The Court found, however, that as played, that a proper foundation was laid, as Clemons had denied recalling much of what was said, and “his overall demeanor was so uncertain that it made it impossible to distinguish between what he actually remembered and what he thought he remembered.”   Although Roark argued that only the parts of the interview that Clemons claimed not to recall should have been played, that given his “reticence on the stand,” it would have been “impossible, or at least extremely difficult, to separate the statements he claimed not to remember from the statements he claimed to remember.”  

The Court upheld the trial court’s decision.

Amburgey v. Com.
2006 WL 2456190 (Ky. 2006)
FACTS:  On June 18, 2004, S.J., age 8, was removed from her home by social services.  She was placed in the care of her maternal aunt, Dottie Amburgey, and her husband, Paul – the defendant, in Pike County.  Two younger children were also placed in the Amburgey home.  On Nov. 30, KSP received a call from the Children’s Hospital in Cincinnati that S.J. was being treated for injuries “consistent with a sexual assault.”  

Upon investigation, Dottie Amburgey told the officers that the day before, she’d noticed S.J. “walking funny.”  When she asked, she stated S.J. told her that she’d hurt herself by “inserting a screwdriver into her vagina” because she thought the aunt no longer loved her.  The Amburgeys then took her to the Cincinnati hospital.  

That same day, KSP searched the Amburgey home.  They found bloody clothing, several screwdrivers and a sheet, along with an air mattress on Paul’s bed.  (S.J. apparently slept on the air mattress on occasion.)   KSP Det. Hall interviewed both of the Amburgeys, and both maintained that S.J. had injured herself.  “Dottie Amburgey pointed out that there were also bloody items located in a trash bag on the front porch” – allegedly placed there by S.J.  as well.  

The following week, Dottie Amburgey contacted KSP, claiming to have found two more screwdrivers in the living room, but the officers who did the first search “were certain they would have seen such items if they had been in that location at the time.”  Testing revealed that one of the screwdrivers had S.J.’s blood on it.

S.J. underwent several surgeries and a colostomy.  Her new foster parent reported that S.J. had told her that Paul had first “put his thing in her” and that “it hurt, and made her bleed real bad.”  He then put a screwdriver inside her.  S.J. told the foster parent that Paul had threatened to kill her if she told anyone, and that he washed the screwdriver off in the kitchen sink.  

The foster parent contacted the social worker, and a forensic interview was performed.  S.J.’s testimony was consistent with her earlier statement.

Amburgey was charged with two counts of rape, including one count in which the victim was seriously injured.  He was also charged with criminal abuse. 

S.J. testified at trial, and explained her statement at the hospital, that she’d done it to herself, as being because she was afraid.  Amburgey was eventually convicted on the rape counts, and he appealed.

ISSUE:
Is a contradictory statement by a victim fatal to the case?
HOLDING:
No
DISCUSSION:  Amburgey argued that the “conflicting and self-contradictory testimony of an eight-year-old child should not be sufficient to establish guilty beyond a reasonable doubt.”   The Court, however, noted that S.J.’s testimony was consistent over two interviews, and consistent with the physical evidence. The Court noted that there was “no reasonable explanation for the delay” in taking her to the hospital, and further, although the opinion did not state specifically, no explanation for a child in Pike County to be taken to a distant and more importantly, out of state hospital for treatment.   Her original statement was easily explained by her fear of Amburgey’s threat. 

Amburgey’s conviction was affirmed.

Dudgeon v. Com.
2006 WL 2452426 (Ky. 2006)
FACTS:  On April 26, 2003, in Green County, Gail Dow woke up to pounding on her back door.  Because her daughter, Jennifer had gone out drinking, Dow, concerned, went to the door.  Dow did not know that her daughter had been out with Dudgeon and had gone to a bar.   Jennifer had left with other friends, enraging Dudgeon, who proceeded to the Dow home.

When Gail Dow answered the door, Dudgeon started screaming at her, having apparently just discovered that Jennifer had secretly married another man, who had apparently given Dudgeon two bad checks.    Dow apologized, but told him that she could not help.  When she tried to close the door, Dudgeon asked if her husband was home, and she agreed that he was.  He then made reference to the “chainsaw massacre movie.”   Dow then shut and locked the door.  

As Gail Dow began to prepare a bottle for her grandchild, who was also in the house, she heard a sound outside.  Looking out, she saw Dudgeon “attempting to start a chainsaw.”  She awakened her husband, Jimmy and told him what was going on.  They went to the kitchen, and found Dudgeon trying to cut his way in, and he eventually forced his way in.  Jimmy Dow confronted him while Gail Dow ran to the room where the grandchild was sleeping.  She hid the baby under the bed and tried to muffle the baby’s cries.

In the kitchen, Dow and Dudgeon battled, with Dudgeon wielding the chainsaw.  Dow tried to defend himself but eventually, he was seriously injured with severe cuts all over his chest and face, and his left arm was effectively cut off.   Eventually, Dudgeon stopped his attack, told Dow to “go call the law” and left. 

Dow called for his wife and she came to render aid.  Dow was eventually taken to Louisville, where his arm was saved.  Dudgeon was captured later that day.  

Dudgeon was indicted for Burglary and Assault, and found competent.  He did not deny guilt at trial, but claimed the defenses of intoxication and extreme emotional disturbance.  He was convicted, and appealed.

ISSUE:
May a victim be excluded from the courtroom before testifying in the case? 

HOLDING:
Yes

DISCUSSION:  Dudgeon argued that the trial court should not have permitted Jimmy Dow to sit at the counsel table, because he was also a victim that would be testifying.  Dudgeon contended that Dow sat at the prosecution table “in an effort to refresh or enhance his memory of the crime” and was also a “live exhibit” – a continuing reminder of what had occurred.  KRE 615 controls this type of situation, and the rule required that such witnesses may be excluded upon motion of a party.   However, there was nothing in the record that indicated that Dow “changed or adapted his testimony” as a result of the testimony of others.   The Court found no indication that Dudgeon formally objected to Dow remaining in the courtroom or requested a separation of the witnesses. 

Dudgeon’s conviction was upheld.

EMPLOYMENT – SHERIFFS

Robinette v. Pike Co. Sheriff’s Department

2006 WL 2328621 (Ky. App. 2006)
FACTS:  “On April 24, 2003, Robinette was summarily discharged from his position as a Pike County Deputy Sheriff.”   He filed an action contending that he was entitled to a “post-termination hearing on cause under KRS 15.520.”   The Pike County SD does participate in the Kentucky Law Enforcement Foundation Program.  However, the SD argued that “KRS 70.030(4) permits the agency to participate in the fund without establishing a deputy sheriff merit board.”  Robinette contended that the two statutes have nothing to do with each other, and that  the “due process requirements of KRS 15.520” are not a merit board, but instead is “an internal administrative procedure resembling due process.”  

The trial court ruled against Robinette in a summary judgment, finding that he was an “at-will employee.”  He appealed.

ISSUE:
Is a deputy sheriff in a county without a merit board an at-will employee? 

HOLDING:
Yes
DISCUSSION:   The Court noted that the office of the sheriff was created by the Kentucky Constitution, Sec. 99. but that the powers of the sheriff were created by statute.  In McClure v. Augustus, the Court held that KRS 70.030 created the ability of the sheriff to hire and fire deputies at will, unless the agency had a deputy sheriff merit board.  Since Pike County does not have a merit board, the Court found that it was not required to follow the requirements of KRS 15.520.  The court further noted that “[r]ules of statutory construction require that specific statutes or provisions govern over general provisions if there is a conflict.”

NOTE:  There are, however, certain federal provisions that must be considered in firing a deputy sheriff, particularly at the beginning of a sheriff’s term.
EMPLOYMENT - GARRITY
Barrow v. Lexington-Fayette Urban County Government

2006 WL 1867339 (Ky. App. 2006)

FACTS:  Barrow worked as a code enforcement officer for Lexington-Fayette Urban County government.  On Sept. 1, 2000, following a “series of newspaper articles suggesting improprieties” in the department in which he worked, Barrow was directed to go to an attorney’s office, Michael Cox.  Fearing that he had become “the focus of a criminal investigation, he hired an attorney to accompany him.”  

When they arrived at Cox’s office, Cox explained that he had been retained to lead an independent investigation on the allegations.  Cox “explained to Barrow that he was required to cooperate and to answer questions.”  Barrow’s attorney refused to allow Barrow to answer questions, raising Barrow’s Fifth Amendment right against self-incrimination.   


Cox immediately sent a letter to Barrow’s attorney ordering Barrow to appear, and stated that if Barrow did not do so, he would be subject to discipline or even termination.  The letter “informed Barrow that his answers would enjoy immunity for use in any subsequent criminal proceeding.”  

On the date ordered, Sept. 5, Barrow arrived, with his attorney, and again invoked his Fifth Amendment right.  The next day, he was suspended for three days without pay.   Barrow appealed, and at a hearing, the Civil Service Commission denied the appeal, finding that Barrow was guilty of insubordination and upholding the discipline.
Barrow appealed, and brought further claims as well.  

ISSUE:
May a government employee be required to give a statement that may prove incriminating in a future criminal case? 

HOLDING:
Yes (but see discussion)
DISCUSSON:  Barrow first argued that the suspension was wrongful as that he was simply exercising a constitutional right, but the court noted that the “law is otherwise.”   In Lefkowitz v. Cunningham, the Court had ruled that government employees might be required to answer “potentially incriminating questions concerning their official duties if they have not been required to surrender their constitutional immunity.”
  

For this, and other reasons, the Fayette Circuit Court decision, upholding the suspension, was affirmed.

EMPLOYMENT – BILL OF RIGHTS
Marco v. University of Kentucky

2006 WL 2520182 (Ky. App. 2006)

FACTS:  In the early morning hours of Jan. 18, 2005, Officer Marco (UKPD) “initiated a traffic stop after suspecting the driver of being” DUI.  The male driver was, in fact, arrested on that charge, and his three underage female passengers were arrested for AI.   The paddy wagon was called, and the three females placed in the back of the wagon, while Officer Marco drove the male passenger separately in her cruiser.  

On the trip to the jail, the women “banged on the walls of the van and screamed for help” and Wilson, the driver, “admittedly ignored the pleas.”  When they arrived, Wilson found that the back door of the van was open and one of the women, Houk, was lying partially hanging outside.  Wilson learned that the door had not been properly secured and that Houk had been “jolted to the floor” during the ride and almost slid out, but that her friends were able to seize her legs and save her.  Allegedly, the three women later stated, various officers, including Officer Marco, found the near-tragedy to be entertaining.  

Lt. Costigan (UKPD) was made aware of the incident from the jail and a Lexington officer, and he initiated an internal investigation.  The next day, Marco was called in and was eventually disciplined with a three day suspension and a ninety day probationary period.

In April, 2005, Marco requested a declaratory judgment in Fayette Circuit Court alleging that KRS 15.520 was violated by the process.  The Circuit Court found that the statute did not apply to that type of situation and awarded summary judgment to the UKPD.  

Marco appealed.

ISSUE:
Does an internal investigation require that the provisions of KRS 15.520 (Police Officer’s Bill of Rights) be followed?
HOLDING:
No
DISCUSSION:  The Court found that since the investigation was, in effect, internal, and not initiated by a citizen complaint, that KRS 15.520 did not apply.  The female arrestees did provide statements, but they did not file formal complaints.  In addition, since Marco and Wilson “admitted to the essential facts, an evidentiary hearing would have served no purpose.”  

The Fayette Circuit Court’s grant of summary judgment was upheld.

SIXTH CIRCUIT COURT OF APPEALS
ARREST

U.S. v. Harness

453 F.3d 752 (6th Cir. Tenn. 2006)
FACTS:  On Feb. 21, 2004, Dep. Self (Grainger Co. SD, TN) “investigated a claim of sexual molestation made by Harness’s ex-wife, Sandra Osborn.”  She claimed Harness had “propositioned her 10-year-old son while he and his 14-year-old brother were staying with their father during the previous weekend.”  The younger child agreed that “his naked father had approached him and asked him to perform a sex act” but the older boy could not corroborate it, as he’d been asleep, although he agreed that it could have occurred.  The officers verified that Harness had a prior conviction for sexual battery, but they could not find his name on the “sex-offender internet website.”  
The deputies went to the home, and Harness came out on the front porch and met them.  They frisked him and handcuffed him, and asked his why he wasn’t on the registry.  They also told him of his son’s allegations.  Harness told them that he had filled out his paperwork every month.  Self arrested him for failure to register and they asked him if he needed anything from the house, or if he needed to “turn anything off.”  Harness stated that he needed his wallet, keys and cigarettes, and they accompanied him inside.  The deputies saw four guns, apparently rifles, which they seized.  

Two days later, on Monday, Self contacted TBI and learned that “Harness had fulfilled his sex-offender registration requirements” and was not required to be on the public database.  He was charged with the sexual battery offense, which was eventually dismissed, and with being a felon in possession.  Harness requested suppression of the firearms evidence, and the trial court denied the motion.  Harness took a conditional guilty plea, and appealed.  
ISSUE:
Will an eyewitness identification be sufficient probable cause to make an arrest? 

HOLDING:
Yes
DISCUSSION:  First, Harness argued that the deputies lacked probable cause to arrest him, but the Court noted that “[a]n eyewitness identification will constitute sufficient probable cause unless, at the time of the arrest, there is an apparent reason for the officer to believe that the eyewitness was lying, did not accurately describe what he had seen, or was in some fashion mistaken regarding his recollection of the confrontation.”
   Given the information available, the Court found sufficient probable cause to arrest Harness on sexual battery.  Harness argued that they should have questioned him about the allegation, but the court found that “once a police officer has sufficient probable cause to arrest, he need not investigate further.”
  However, he was not arrested for that offense, but for failing to register on the sex offender list, but under the precepts of Devenpeck v. Alford, the Court found that the arrest was lawful.
   Further, the Court disagreed with Harness that the entry into his home was unlawful, finding that once he was under arrest, it was appropriate for the officer to accompany him wherever he went.
  The fact that the officers suggested he might need to re-enter the home was immaterial, the decision to do so was his.
Harness’s plea was upheld.

Shreve v. Jessamine County Fiscal Court
453 F.3d 681 (6th Cir. Ky. 2006)
FACTS:  Around August 21, 2003, an arrest warrant was issued for Shreve for a misdemeanor.  On Sept. 12, at about 12:50 a.m., Deputies Mudd and Franklin went to her home to make the arrest.  They rang the doorbell, knocked and used a flashlight to look in the windows.  Mudd stated that he saw “Shreve peer out of an upstairs window.”

At about 2 a.m., having gotten no response, the deputies forcibly entered the home.  They secured Bitting, Shreve’s boyfriend, and searched for Shreve, who they found hiding in a closet with a blanket over her head.  They apparently threatened to use pepper spray to flush her out, but she still did not respond.  Eventually they did spray OC into the closet area, and “ripped the blanket off of her head, grabbed her by the hair and wrist, and threw her outside of the closet onto the ground.”  She claimed one of the deputies jumped on her back with his knees and that she became incoherent. 


Later, Shreve admitted having known the deputies were at her door.  Mudd apparently successfully picked the lock to get in, but the door immediately became locked again, suggesting to him that there was someone inside.  Shreve had hoped they would just “go away.”  Shreve gave contradictory information about her actions and statements to the deputies when she was arrested.   The medical evidence was also contradictory, with Shreve claiming she’d suffered injuries and bruising, but the evidence indicated that she sought no medical treatment for her alleged facial injuries.  She did claim to receive “ongoing chiropractic ‘manipulations’ from Bitting for her neck, back and shoulder injuries.”   Photos taken several days after the arrest indicate some minor discoloration below her right eye but no “significant swelling, cuts, or other visible sign of severe injury or past bleeding.”  
Shreve originally sued in state court, but the case was removed to federal court.  The District Court found that “no rational juror could find that the police had used excessive force in violation of Shreve’s rights.”  She claimed to have been struck with a nightstick, admitting, however, that she never actually saw it, and the court found no evidence substantiating that claim.  The District Court found her injuries to be mild and not inconsistent with a reasonable use of force.  Because they had a valid warrant, the Court found no Fourth Amendment violation for the entry.  The District Court dismissed all claims against the deputies and the County.  

Shreve appealed.

ISSUE:
May a lawful forcible entry be made to make a misdemeanor warrant arrest?

HOLDING:
Yes
DISCUSSION:  The Court noted that  it was “true that the evidence of the deputies at this stage appears significantly stronger than that of Shreve,” but noted that this was not “a case where the defendants’ evidence is so objectively compelling that no reasonable juror could  believe Shreve.”  She swore to “a version of the facts that does amount to excessive force.”  She certainly had a legal right not to be subjected to gratuitous force, and that right had been clearly established for some time.
   The Court did state, however, that the use of pepper spray, in and of itself, did not constitute excessive force.  The Court reversed the decision on summary judgment on the excessive force allegation. 
The Court also upheld the deputy’s entry into the home, “notwithstanding the fact that the arrest was for a misdemeanor.”
  The deputies had sufficient reason to believe that she was at home, because it was night, vehicles were parked in the driveway and one deputy thought he saw Shreve looking out of the window.  The Court upheld the summary judgment on the entry.
ARREST - EXTRADITION

U.S. v. Wagner

193 Fed.Appx. 463  (6th Cir. Tenn. 2006)
FACTS:  On Jan. 15, 2004, Wagner and his girlfriend, Smith, purchased a number of items at the Wal-Mart in Sparta, TN.  “As fate would have it, White County Sheriff’s Deputy Rudy Cruz, who was making a purchase of his own” recognized many of the items as indicating that the couple were planning a meth lab.  He followed the couple out of the store and tailed them for some 12 miles.  During that time, Cruz learned that the vehicle was registered to Jennifer Smith and that a “nearby county had an outstanding warrant for the arrest of a person of that name.”  No further identifying information was available to verify that person’s identity, and the deputy “did not feel certain that its subject was the same person” – and in fact, it was not.  However, Cruz did pull the truck over and arrested Smith.   In searching the vehicle he found the materials purchased at the Wal-Mart and a loaded handgun.

Wagner objected to the search, but conceded that he had “no legitimate expectation of privacy in the contents of his girlfriend’s truck, and thus [could] object to the search only by contesting the validity of the initial stop.”
    Eventually, however, he was convicted on charges related to the items found, and  he appealed.

In an unrelated case, some three months later, Van Buren Deputy Sheriff Pruitt learned that Wagner was the subject of active Florida warrants.  Because Dep. Pruitt thought Wagner had a scanner, he immediately went to the hotel where he apparently knew Wagner was living and arrested him.  A search of Wagner’s person resulted in finding methamphetamine.   Pruitt asked for consent to search the room, and Wagner stated that his mother owned the hotel and that she would have to consent.  Pruitt testified at the suppression hearing that “Wagner’s mother was eager to give consent” and she eventually also gave consent to a cabin on the property.  There Pruitt found more methamphetamine and a lab.   Only after the searches, however, did Pruitt give Wagner’s mother a consent form, and she signed it only “after being allowed to write ‘under distress’ next to her signature.”
Eventually, Wagner was indicted and convicted, and appealed.

ISSUE:
May a person be arrested on an out-of-state warrant?
HOLDING:
Yes

DISCUSSION:  The Court started by noting that “Wagner’s reliance on Carter may be misplaced.”  Although a passenger in a vehicle has a right not to be unlawfully detained, “the victim of an illegal detention has standing under Wong Sun
 to challenge the results of only such searches as were the direct ‘fruit’ of the detention.”   In this situation, however, the Court found that it was “not clear whether Deputy Cruz, in pulling over Smith’s truck, was effecting a detention of Smith only (with Wagner’s detention occurring incidentally) or of both Wagner and Smith.”  However, the Court found that even if Wagner did have legal standing, that Cruz had reasonable suspicion to make the stop. 

In the second case, Wagner argued that “at the time of his arrest, no Tennessee fugitive warrant had been issued for him,” but that he was arrested “based on a verbal communication of the existence of the Florida warrant.”   The Court noted, however, that he was not concerned with whether the arrest was a lawful Tennessee arrest, but whether it “satisfied the requirements of the Fourth Amendment.”   In Stallings v. Splain, the Court found, that it was appropriate for an individual wanted in one state to be detained in other state for a reasonable period of time,”
 to allow the state that wants an individual to make the proper extradition request.    

The Court further held that the evidence indicated that Wagner’s mother was eager to consent to the searches.  

Wagner’s convictions were affirmed. 
SEARCH & SEIZURE – SEARCH WARRANT
U.S. v. Goward
188 Fed.Appx. 355 (6th Cir. Mich.  2006)
FACTS:  During summer, 2002, officers of the Bay Area Narcotics Enforcement Team (Bayanet) went to Novak’s home, working on “information they received about possible marijuana trafficking.”  Novak agreed to become an informant on an operation which was led by Armondo Contreras and Goward.  

Novak told the investigators that the two “had been arranging for truck loads of marijuana to be shipped from Texas to Michigan for some time.”  They had used Novak’s business as a drop off point for the marijuana.  The officers “arranged a number of controlled purchases of marijuana from Goward and Contreras” in which Novak and one or more officers were involved.  Following these buys, Novak told the officers that another large truck load would be arriving on a specific day, to be delivered to Novak’s place of business and then broken up into smaller units for resale.  On August 14, the delivery was made.  Police arrested Contreras and Hinojosa while unloading the marijuana, and Goward was arrested later.  

Following the arrests, officers requested and received search warrants on several locations, including Goward’s home.   At the search, they found “13 pounds of marijuana, $60,000 in cash, a dozen firearms and over 400 pieces of undelivered mail.”  (Goward was a part-time mail carrier.)  He was charged with a number of federal offenses.  

Goward moved for suppression.   At the suppression hearing, Officer Taylor testified that he sought the search warrant on Goward’s home, and stated  it was drafted with a prosecutor and it was properly signed by a magistrate.  Another officer stated that he has been involved in procuring many such warrants.  Goward’s motion to suppress was denied, and he was convicted at trial.  Goward appealed.

ISSUE:
Must the affidavit prove some nexus between the crime and the location that an officer desires to search? 
HOLDING:
Yes
DISCUSSION:  Goward argued that the warrant lacked probable cause, in that it did “not create a nexus between the residence to be searched and the facts of criminal activity set out in the … affidavit.”   He also questioned the particularity of the description of the house. It noted that “the question” … “is whether an affidavit containing credible, verified allegations of drug trafficking, verification that said defendant lives at a particular residence, combined with the affiant-officer’s experience that drug dealers keep evidence of dealing at their residence, when there is absolutely no indication of any wrongdoing occurring at that residence establishes probable cause for the issuance of a warrant to search that residence.”  Under the facts in this case, and looking at what other circuits had decided, the Court found it a “reasonable inference” that evidence would be found at a dealer’s residence, since he “would need to store evidence of his illicit activities somewhere.”   
“Accordingly,” the Court stated, “drug trafficking, which the affiant witnessed and is further substantiated from his experience and training, establishes a sufficient nexus to support a finding of probable cause to search the place where the drug trafficker presently lives.”  

The Court affirmed the denial of the suppression motion and Goward’s conviction.

U.S. v. Pusey

189 Fed.Appx. 475  (6th Cir. Ohio 2006)
FACTS:  In Sept., 2002, Youngstown (Ohio) PD vice officers received a tip that Pusey was selling crack cocaine from a specific location.  The informant had proved reliable in the past.  The officer initiated an investigation focused on the identified residence, which included random surveillance that noted regular, short-time visitors.  They also started receiving neighbor complaints about drug activity near the residence.  

To further corroborate the informant’s tip, officers conducted a “controlled buy” at the location.  The informant was sent into the house, after having been searched and given money, to buy drugs.  The officers watched the house, but no audio or video surveillance of the transaction was done.  The informant returned within five minutes with cocaine base, and the officers searched him, finding no other contraband and no money.  The informant told them he’d purchased the drug from Pusey.  A second buy was done the next week, and again, the informant identified Pusey as the seller.  
Within 72 hours of the second buy, Det. Sgt. Slattery requested a warrant for the residence and for Pusey, detailing all of the information provided above.  He did not disclose, however, the name or criminal history of the informant, nor did he disclose that there was no audio/video of the controlled buys.  Further, he did not state whether Pusey had been seen at the home during the relevant time.

The judge signed the warrant and the officers proceeded to the residence to execute the warrant.  They found “Pusey standing in the doorway of the residence.”  The officer identified themselves and “Pusey closed the front door and ‘attempted to barricade’ himself inside.”   They crashed in and found “Pusey holding a bag of cocaine base while standing next to a firearm that was on a chair.”  After a struggle, he was arrested.  
The officers searched the residence and Pusey, and found money, cocaine base and a gun with ammunition.  Pusey was charged with a variety of federal drug and weapons offenses.  

Pusey requested suppression, arguing that the “affidavit supporting the search warrant was insufficient.”  The trial court denied the motion, finding “more than probable cause for issuance of the search warrant” and that there was no reason for the officers involved to question the warrant.  Pusey was convicted, and appealed.
FACTS:
Must a CI be identified by name to issuing magistrate in order to be considered reliable? 

ISSUE:
No (but it helps)
DISCUSSION:  The Court noted that “[a]n informant’s tip is considered to have greater reliability, and therefore to be more supportive of a finding of probable cause, if the affidavit avers that the name of the confidential informant has been disclosed to the issuing judge.”
  However, a failure to do so does not “invalidate probable cause” because it is simply one consideration among many that the judge might use to determine whether the totality of the circumstances is sufficient to prove probable cause,” particularly if the affidavit does provide information to buttress the informant’s credibility.
  Further, additional evidence “need not be obtained from a source unrelated to the confidential informant – but may be any set of facts that supports the accuracy of the information supplied by the informant.”
  
The Court detailed the information available to the issuing judge.  In addition, the Court refused to accept Pusey’s assertion that certain steps must be taken, and proved, to support a CI’s controlled buy.  While certainly those steps (such as searching the CI before and after the buy) are good practices and buttress the assertions in the affidavit, “the failure to do so [is] not fatal.”  

The Court found the affidavit sufficient, and affirmed the trial court’s decision…
Baranski v. Fifteen Unknown Agents of the ATF

452 F.3d 433 (6th Cir. Ky. 2006)
FACTS:  In September, 1999, Baranski, a licensed firearms dealer, was importing machine guns through a “bonded customs warehouse owned by Pars and located in Louisville, Kentucky.”  There they would stay until they could be sold to “eligible law enforcement departments.”   Instead, Baranski got forged letters of interest from a Missouri police chief, “so that he could remove the weapons from the warehouse and could sell them illegally.”   Agent Johnson (BATF) uncovered the scheme and requested a search warrant for the 435 weapons still in the Pars warehouse.

Instead of including the items to be seized (the weapons) on the actual search warrant, the warrant referred to an attached affidavit.   However, the judge sealed the affidavit to protect the CIs named within.   

On April 11, 2001, Johnson and a cadre of agents went to Pars to execute the warrant.  There they encountered Shafizadeh, who served as a manager, and an attorney, for Pars, who asked for, and received, the warrant.  He asked for the affidavit, as well, and was told it was under seal.  The agents told him verbally that they were looking for Baranski’s guns.  Shafizadeh complained that the search warrant was invalid, but cooperated with the search.  He showed them which items belonged to Baranski in the bonded warehouse, and they seized 372 machine guns and 12 crates of firearm accessories.  The agents provided Shafizadeh with a list of what was taken and a copy of the warrant.  

Baranski and Pars sued the agents and the BATF under a Bivens
 action, which was stayed pending the disposition of the criminal case.   Baranski was eventually convicted.  

In the civil case, the District Court granted the agents request for qualified immunity, finding that the search did not violate clearly established Fourth Amendment law.  However, a Court of Appeals panel, relying on Groh v. Ramirez
, “concluded that the warrant was facially deficient because the affidavit referenced in the warrant and describing the items to be seized was under seal and was not attached to the warrant when the search was conducted.” 
  The full Court, however, vacated that decision and granted a rehearing. 

ISSUE:
Should officers provide a detailed list of items being sought when executing a search warrant, if they are not listed on the warrant? 
HOLDING:
Yes
DISCUSSION:   The Court compared the situation in this case with the facts in Groh.   The Court noted that in this situation, the “warrant explicitly incorporated the supporting affidavit; the magistrate signed the affidavit and warrant; and the affidavit described with particularity the items to be seized.”  The warrant authorized the seizure of 425 guns owned by Baranski.  Baranski argued that the officers were required to have with them, and produce upon request, the affidavit that detailed the weapons and to leave a copy of that document with Pars when they left with the weapons.    

The court agreed that perhaps the trial court “was suggesting that officers generally should bring an incorporated affidavit (or an authenticated summary of the items to be seized) with them during the search and that the failure to do so may be a factor in determining whether the search was reasonable.”   In particular, if the “search involved otherwise fungible property that contained discrete identifying markers … and if only an incorporated affidavit described those markers, the absence of the affidavit on the scene could render the search unreasonable.”   In this particular case, however, the agent should certainly have had no problem “remembering precisely  what he had authority to search for and to seize.”   He seized what he was authorized to seize, and he “searched no more of the warehouse than was necessary to seize those weapons.”   They left the warrant and a detailed inventory of what was taken behind.  

The Court concluded that “[d]oubtless, the agents would have been wiser to bring a written summary of the items to be seized (presumably signed by the magistrate) or to list the items to be seized in the warrant itself.”  However, they left Pars (and the owner) “with ample information to obtain the affidavit or an authenticated summary of it.”   Although the court found “little doubt” … “ that agents who choose to rely on an incorporated affidavit typically have good reason and ample means to avoid complaints like this one,” it did not find that the Fourth Amendment demanded that they do such things.  As such, no Constitutional violation occurred.  

The Court concluded by stating that “[w]hether a particularized warrant at the time of issuance may become an unparticularized warrant when a cross-referenced affidavit does not accompany the search remains a matter of continued debates among the circuits and remains an issue that neither the text of the Fourth Amendment nor Groh resolves.”  

The Court affirmed the lower court’s decision.
SEARCH & SEIZURE - CURTILAGE

Jacob v. Township of West Bloomfield

192 Fed.Appx. 330  (6th Cir. Mich. 2006)
FACTS:  Jacob lived in West Bloomfield, Michigan.  His yard was “partially enclosed by varying types of fencing” and there was a “significant gap in the fence on either side of the driveway, exposing Jacob’s yard to passerby.”  He had “no trespassing” signs around the property.

Killian was a code enforcement officer for the township.  He received a complaint about the condition of Jacob’s property, and upon investigation, he found “potentially unlicensed and inoperable vehicles, a trailer, and ‘castoff material’ in the yard.  The yard also had apparently high grass.  Killian discovered that there had been previous complaints concerning the property and he sent notice of the violation.  Upon follow up, he found that the problems had not been abated.  Eventually, criminal charges were placed, and Jacob entered into a plea agreement which allowed him 14 days to correct the blighted conditions, and if he failed to do so, a guilty plea would stand against him. 

After 14 days, Killian found that Jacob remained in violation.   An order was signed, summoning Jacob to appear.  Jacob later claimed that he was in the hospital, and that his wife so notified the court.  However, eventually, he served 30 days in jail for blight.   The blighted conditions, and the ongoing legal dispute, continued.  The next year, another code enforcement officer issued Jacob a ticket for “leaving unused lawnmowers in his yard” but that ticket was eventually dismissed.  
Jacob sued the township and the two inspectors under 42 U.S.C. §1983.  He argued that Killian had entered his yard at least four times without a search warrant, and that Killian took a photo of the inside of his home.  The defendant inspectors asked for summary judgment based upon qualified immunity but the Court refused that demand.  Killian appealed that denial.

ISSUE:
Is an enclosed backyard part of the curtilage? 
HOLDING:
Yes
DISCUSSION:  The trial court noted that the Jacob’s backyard was primarily enclosed by “wire and wood fencing.”  That “court concluded, therefore, that the backyard was part of the protected curtilage of Jacob’s house.”  However, based upon the recently decided case of Widgren v. Maple Grove Township,
 the Court remanded the case back to the trial court  to determine whether the case constituted a Fourth Amendment violation, when the inspector made only a visual observation of conditions outside the house, but from a location within the curtilage. 
SEARCH & SEIZURE - SWEEP
U.S. v. Beasley

2006 WL 2787027 (6th Cir. Ky. 2006)
FACTS:  On the day in question, Officers Benton and Muse (Kenton County PD) were patrolling a parking lot of a local hotel when their “four-legged K-9 partner, Tommy, … alerted on the driver’s door” of [a vehicle], indicating that he detected the odor of drugs.  As the officers were trying to determine who owned the car, Beasley emerged from the hotel with his car keys in hand.  He gave the officers his ID and admitted that he’d smoked marijuana in the car earlier that same day.  He gave consent for a search, and the officers found marijuana, along with a loaded handgun and a razor blade “covered with a white residue.”   

When the officers checked, they learned that Beasley was a convicted felon, so they arrested him, seizing over $200 in cash “wadded up” in his pocket.  A more thorough search of the vehicle indicated that it had been rented with cash, and that an occupant had also rented a particular room in the hotel.   Officer Muse knew the approximate location of that room, and he looked to that window, seeing a female watching the interaction.   The officers called for help, and Sgt. Sandel responded, along with Sgt. Holstein (Covington PD). Holstein, who was in plainclothes, went to the room and found one Teela Frye in the room.  He identified himself and asked if he could come in to talk to her. Sgt. Holstein indicated that “she opened the door further and stepped back, allowing me to step into the hotel room.”   (Frye later testified she thought the knocker was the pizza delivery man.)  He saw baggies and “marijuana shake pieces” on a counter.  Although Frye denied anyone else was in the room, he did a “quick protective sweep,” walking through the rest of the room, and spotted some digital scales on the nightstand.  


They secured the room and sought a search warrant.  When the warrant was brought back, Officer Benton executed it, finding the scales, the baggies and marijuana residence in plain view.  He also found a firearm, baking soda, 19 grams of crack and $1,200 in cash as well.  

Beasley was indicted for drug trafficking and firearm offenses.  He moved for suppression, and the trial court denied the motion, finding that he consented to the vehicle search and that Frye consented to the entry to the motel room, leading to a plain view identification of  the marijuana.  (That, in turn, led to a valid search warrant.) 

Beasley took a conditional guilty plea, and appealed.

ISSUE:
May officers do a sweep search of a hotel room connected to a suspect who was arrested outside the room? 
HOLDING:
Yes
DISCUSSION:   Beasley argued that the initial search of the room was an “unjustified protective sweep” and further, that Frye had “neither actual nor apparent authority to consent” to the room search.  

First, the Court noted even though Sgt. Holstein saw only the female occupant, who appeared compliant and who did not seem to pose a threat, “even in the relatively cramped quarters of a hotel room, another more menacing and dangerous individual could easily hide.”   Because Holstein had no way to know that someone was not in the room, he was justified to make the quick sweep to “make sure other armed persons were not hiding behind beds or in the bathroom area.”  

The Court agreed, however, that even absent the sweep, or had the sweep been held to be unjustified, “probable cause still supported the issuance of the search warrant that led to the discovery of additional incriminating evidence in the hotel room.”  Holstein was impliedly given consent to enter by Frye’s actions, and once he stepped into the room, the initial contraband was clearly visible.  

The Court further noted that the officers did not, in fact, even seize the original contraband until they received a warrant for the room.  

In analyzing the consent issue, the court emphasized the “distinction between consent to enter a premises and consent to search that premises.”
   This was a case of consent to the entry, not of consent to a search.  Holstein’s assumption that Frye’s stepping back was reasonable under the circumstances, and further, that an adult co-occupant of a room has the authority to permit the search of common areas.
  Finding, the Court found that “in the absence of an express objection by Beasley, Frye had the authority, whether actual or apparent” to admit Holstein.

Beasley’s plea was upheld.

SEARCH & SEIZURE – CONSENT

U.S. v. Carr

187 Fed.Appx. 602 (6th Cir. Tenn. 2006)
FACTS:  On Jan. 14, 2005, Deputy Cothron and Officer Thompson responded to a motorist’s call for assistance in a parking lot.  When they arrived, Wix told them he’d locked his keys in his truck.  Wix signed a liability release authorizing Cothron to unlock the truck.  

Cothron became suspicious, however, as he saw no keys in the truck, it was cool to the touch, and Wix’s stated reason for being at the location was not consistent with the location where it was parked in the lot.  Cothron also did not recognize Wix as a resident of the small county (Trousdale) where the license plate indicated that he lived.  Upon being pressed, Wix admitted the truck belonged to his brother.  Thompson asked for the brother’s name, and Wix gave the name Brian Carr (the defendant).  Thompson knew that Carr was not Wix’s brother.  When challenged, Wix said that Carr “had granted him permission to come and get the truck.”  The two officers feared that Wix was trying to steal the truck and asked for ID.  Wix told them to “forget about helping him.”   He assured them, however, that he wasn’t trying to steal the truck, although he had lied, and told them to check with Scotty Mungle, who was sitting in a vehicle nearby.  
Mungle told them that he’d driven to the location with Wix and a woman, Miller, and that he needed to get his keys out of the truck, which was owned by Carr, his roommate.  

Wix was arrested for filing a false police report, and Miller was found to have an outstanding warrant, so she was also arrested.  After other officers arrived  to take Wix and Miller into custody, Thompson and Cothron continued to talk to Mungle.  They believed Mungle was under the influence.  (The officers never told Mungle he could leave, and apparently, he did not have keys to the vehicle in which he was found, as the opinion said he “lacked transportation” once Wix and Miller were taken away.) 

Mungle told the officers that he had a key to Carr’s home and that he had belongings there.  He agreed to go to the home with the officers, to prove his story – and Thompson knew that Carr was not at home.  (Mungle claimed he felt he had no choice, and that otherwise, he was going to be arrested for auto theft.)  

Mungle was patted down by the officers twice, prior to the trip, for “safety reasons.”  Thompson found a “methamphetamine spoon” during one of the pat-downs.  During the trip, they discussed Mungle’s “status as a probationer.”  At the Carr house, Mungle used a key to open the basement door, and they all entered.   (The Court noted that the drug task force, for which Thompson worked, had searched the Carr home twice the previous year.)  The officers immediately noted the smell of methamphetamine.  Mungle identified clothing on the washing machine that belonged to him, and the officers asked him to show them where he slept, and he stated that he slept on a couch in the upstairs living room.  Thompson asked to see it, and they went upstairs, where Thompson saw items indicating a meth lab.   Thompson told Mungle he did not believe Mungle had been trying to steal the truck, but that he had “observed evidence of methamphetamine manufacturing and asked Mungle for permission to search the home.”  Mungle refused, despite Thompson stating that since Mungle was on probation, he could not “refuse to permit a search of his residence.”  Mungle continued to refuse “because the house did not belong to him.”  

The officers tried to contact Carr at work.  Mungle was arrested and the officers went to get a search warrant.  Another officer was directed to have a dog go over the truck based upon the methamphetamine evidence found at the house.  Thompson also did a sweep of the Carr home, even getting Mungle a glass of water, and found further evidence of meth manufacturing.   Upon getting the warrant, they did a further search.  Mungle was very excited and nervous during the search.  When Carr arrived from work and was taken to the house, he was also arrested. 
Carr was indicted for a variety of drug and firearms violations.  He moved for suppression, and the trial court found the “third-party consent of Scotty Mungle for police officers to enter the home of defendant was involuntary” and that he had not consented to a search.  The evidence found in the truck and the home was suppressed, as were his statements made when he was arrested.  

The government appealed.


ISSUE:
 May consent be given by a non-owner resident of a house?

HOLDING:
Yes
DISCUSSION:  The Court noted that “[v]alid consent may be given by parties other than the defendant [owner of the property], including ‘a third party who possessed common authority over or other sufficient relationship to the premises or effects sought to be inspected.”
  Such consent must be “unequivocally, specifically, and intelligently given, uncontaminated by any duress and coercion.” 
   Consent “may be granted by verbal or non-verbal communication.”  The Court looked at many factors to determine if the consent is knowing and voluntary, including “the age, intelligence, and education of the individual; whether the individuals understands the right to refuse to consent; and whether the individual understands his or her constitutional rights.”
  In addition, the Court is instructed “to consider the details of the detention, including the length and nature of detention; the use of coercive or punishing conduct by the police, and indications of ‘more subtle forms of coercion that might’” affect the individual’s judgment.
   
Using those considerations, the trial court had found that “Mungle’s alleged consent was not voluntary, unequivocal, specific, and intelligent.”   The Court of Appeals gave deference to the trial court, and found that the District Court was not in error in its decision, and affirmed its decision. 

SEARCH & SEIZURE – STEAGALD 
U.S. v. Pruitt

458 F.3d 477 (6th Cir. Ohio) 2006
FACTS:  In August, 2004, Probation and Parole Officer Fitzgerald received an anonymous tip that Pruitt, a fugitive for his failure to report as required to his parole officer, could be found at a specific address in Lorain, Ohio.   (The tipster was believed to be Pruitt’s former girlfriend.)  The tipster told him that she’d seen Pruitt at that address, and that he had drugs and a gun.  Fitzgerald reported the tip to the U.S. Marshal’s Service, which was in an ongoing program to find and arrest “potentially violent fugitives,” and they started a surveillance of the property.     

Shortly after they begin the surveillance, the officers saw a man arrive, knock, and enter the home.  He left within a few minutes, speeding away, and they initiated a traffic stop.  He  identified himself with an OL that said he was “Freddie Garcia,” and he identified a photo of Pruitt as “Meaty.”   He stated that Meaty was at the house and had refused to sell him cocaine on credit, and that there was crack cocaine at the home.  (They later learned that in fact, he was Thomas Garcia, using his brother’s ID and SSN.)   With that information, the officers initiated a warrant, which was completed by the prosecutor following Det. Earl’s recitation of what the officers had learned.  Unfortunately, the detective did not review the affidavit before signing it, and inadvertently, the “section of the affidavit requiring the affiant to provide the facts upon which the warrant should issue was left blank.”   The defective warrant was presented to a judge, and Earl, apparently, “recited the factual basis for the search warrant under oath.”  However, there was no written transcript or other recording of his recitation.  The search warrant was signed and the search team was notified, and they entered the property.  

The officers found Pruitt hiding in a kitchen closet and arrested him.  During a protective sweep, they found crack cocaine, “marijuana, a wallet, and a loaded .25 caliber pistol all within plain view.”  Pruitt denied any further request to search, saying it wasn’t his home, but he did claim that he possessed the items that had been found.   The team requested, and received, a further search warrant for the property.  (It is unclear why they did not choose to depend upon the first warrant, or whether they had, at that point, realized its defect.) 

Pruitt was indicted on firearms and drug charges.  He moved for suppression, arguing that the affidavit was “bare bones” and lacked any “factual basis upon which a warrant could issue,” and “was so defective that it could not be saved by the good faith exception.”
   The trial court granted the motion, finding further that despite his assertion that it wasn’t his home, he “had a limited expectation of privacy” in the residence.
  The prosecution appealed, arguing that U.S. v. Buckner
 applied.  The trial court agreed, and reversed its own ruling.  

Pruitt appealed.


ISSUE:
May a person be arrested at a third-party residence if there is reasonable suspicion to believe the individual is actually there?

HOLDING:
Yes (but see note)

DISCUSSION:  The court first addressed the issue of the search warrant.  The prosecution apparently agreed that the procedure followed was incorrect, as there was no record of Earl’s recitation of the facts to support the affidavit, but argued that the warrant should be saved by the good faith exception.  The Court agreed with Pruitt, however, that good faith could not save such a bare bones warrant affidavit.  That left the officers with only the arrest warrant for Pruitt as justification for the entry. 

Pruitt attempted to raise Steagald v. U.S.
 as a reason to invalidate the entry.  However, the Court stated that the issue before it was “whether officers may rely on an arrest warrant, coupled with the reasonable belief that the subject of the warrant is within a third-party’s residence, to enter that residence to execute the warrant.”   Buckner, however, addressed the issue of making an actual arrest, and the Court found its rationale persuasive.  Pruitt further argued, however, that the officers “did not have reason to believe that he was in the home at the time of his arrest.”   The Court, acknowledging that there was a split among the circuits as to the standard for justifying such an entry, adopted the reasonable belief standard, rather than the higher standard demanded by Pruitt of probable cause.   The Court looks to its decision in U.S. v. McKinney, in which it held that “’search warrant [was] not necessary to executing an arrest warrant [on the premises of a third party]” when there is a reasonable belief that the suspect is on the premises.”
   The Court agreed with the majority of the circuits that had “ruled that consideration of common sense factors and the totality of the circumstances is sufficient to formulate a reasonable belief that a suspect is on the premises.”  

The District Court’s ruling was upheld.
NOTE:  Although the Court did not invalidate the arrest, any contraband found at the residence, and charged against the resident, might have been subject to suppression.  It is always preferable to get a search warrant for a third-party location. 
SEARCH & SEIZURE – AIRPORT

U.S. v. Lawson
461 F.3d 697 (6th Cir. Ky. 2006)
FACTS:  On Feb. 24, 2005, Officer Tien (Customs) identified an arriving passenger, Lawson, who was on a flight from Paris to the Cincinnati/Northern Kentucky Airport, as a “potential drug courier.”  (Lawson’s travels had begun in Nigeria.)   Specifically, Lawson had made the reservation the day before and had paid for the ticket in cash ($1700).  She carried an overseas passport.  On a previous trip, to Memphis, she had declared her destination to be an address that was associated with heroin smuggling.  

Lawson arrived with three suitcases and her 16-month-old son.  During her entry through customs, she was taken to a secondary inspection area and questioned.  She claimed her husband had bought the ticket two weeks before, which the officers knew to be false.   The officers examined the suitcases and found, upon emptying the first one, that the bag “had been tampered with.”  In particular, the retractable handle would only extend six inches, rather than the 24 inches that would have been expected.   As they examined the bag, Lawson became “visibly nervous.”   The officer x-rayed the bag and found that the handle was essentially hollow, as expected, but that there was an image that was “denser” on the x-ray, in an area that should have also been hollow.  They made a cut in the lining to expose the handle, tapped the handle, and determined that the sound was different that would have normally been expected.  Finally, they drilled a hole into the handle, into the area in question, and a powdery substance leaked out. It  was later determined to be heroin.  

Lawson was charged, and moved for suppression.  When that was denied, she took a conditional guilty plea, and further appealed.  

ISSUE:
May a Kentucky airport search be considered a “border search?”

HOLDING:
Yes (under some circumstances)
DISCUSSION:  Although Kentucky is not a “border state,” in the usual meaning of the term, the Court addressed this as a border search issue, finding that the 
customs checkpoint after the arrival of an international flight” was the “functional equivalent of the country’s border.”
  Such searches “are not subject to any requirement of reasonable suspicion, probable cause, or warrant.”
    More invasive, strip searches, however, do require at least reasonable suspicion.    Lawson agreed that the search of the bag was lawful, but argued that the x-ray, and subsequent drilling of a hole, went beyond what was permissible.” 

The Court found that “any airline traveler over the last several years well knows” that “luggage is routinely x-rayed at the airport.”    With regards to drilling a hole, the Court noted that even if it held that such an act required, at the least, reasonable suspicion, that was more than satisfied in this case.  

Lawson argued that her behavior, in particular, her nervousness, could have had a non-criminal cause, suggesting that it might stem from the differing status of women in Nigeria, but the court found that argument to be unpersuasive.  The officers were more than justified in their belief that something was amiss with the luggage and warranted further investigation.  The Court noted that the damage done to the luggage was minimal, at best. 

The District Court’s holding was affirmed and the plea allowed to stand. 

SEARCH & SEIZURE – TERRY STOP

U.S. v. Caruthers

458 F.3d 459 (6th Cir. Tenn. 2006)
FACTS:  On June 17, 2003, at about 0115, Nashville dispatch “received an anonymous emergency call” concerning a black male arguing with a female and firing a gun once in the air.  Officers Stocks and Mays were dispatched to the location, a public housing development, and arrived within minutes. 

The officers spotted a man wearing a red shirt (as identified in the dispatch) walking away from the housing project.  No one else was visible.  Officer Mays moved to a position nearby, and Stocks pulled his car up alongside the man, Caruthers.  Stocks did not have lights or siren activated, and was moving slowly.  He summoned the man over to him, but Caruthers “took off in a hurried fashion.”  Stocks gave chase and found the suspect hunched over around the corner.  Stocks “grabbed ahold of” Caruthers, returned him to the cruiser and put him in the back seat.  He did not tell Caruthers was under arrest, did not search him, nor did he handcuff him, but he did put him behind the locked door of the cruiser.

Mays went to search the area where Stocks captured Caruthers, and he found a loaded weapon.  Stocks then searched Caruthers, found a bullet in his pocket, and handcuffed him.  Stocks found five more rounds in the back seat.  All of the bullets were identical to the one that remained in the weapon.   The whole event took only a few minutes.

Caruthers was indicted for possession of a firearm by a convicted felon. He moved for suppression, and was denied, with the Court “holding that there was reasonable suspicion for Officer Stocks to conduct an investigative detention of Caruthers.”   In addition, once Caruthers dropped the gun, he abandoned any reasonable expectation of privacy against its discovery.  Its discovery, however, along with the bullets, “supplied probable cause to arrest Caruthers.” 

Caruthers took a conditional guilty plea, and appealed.  

ISSUE:
May a person be secured in a patrol car during a Terry stop?
HOLDING:
Yes
DISCUSSION:   First, the Court analyzed “whether there was reasonable suspicion to justify the investigative detention.”   At the time of the stop, however, Caruthers had already “fled and made furtive movements when approached by the police late at night in a high crime area.”  The Court compared this situation with Florida v. J.L., noting that the tip here, was, if anything even more vague that the one in that case.
   As such, had the stop been based solely on the tip, it would have been unlawful.  However, the Court noted, the “cases do not mean … that we may simply dismiss the anonymous call altogether where, as here, other suspicious circumstances also existed.”  Anonymous tips are less credible than those from known informants, and should be accorded little weight, but not necessarily no weight.   When Stocks approached Caruthers, he hurried away, but less quickly than the “headlong flight” discussed in Illinois v. Wardlow.
  The Court, however, noted that Caruther’s actions did equate to nervous or evasive behavior, which could “properly contribute to an officer’s suspicions.”  His actions suggested that he fled “so that he could discard a weapon or other contraband.”   The Court cautioned concerning “the dangers of relying too easily or too heavily” as labeling such areas raise “special concerns of racial, ethnic, and socioeconomic profiling.”   In this case, however, Caruthers conceded the area around the intersection qualified as such, and the description was “circumscribed to a specific intersection rather than an entire neighborhood.”  

The Court found that the totality of the circumstances justified a reasonable suspicion Terry stop of Caruthers. 

Moving on to the issue of the degree of intrusion, the Court agreed that “it was reasonable for Officer Stocks to take steps to detain Caruthers in a secure location while he “searched the alley for a discarded weapon or other contraband” and noted that no other circuit had, as yet, found that a detention in the back of a patrol car transforms a Terry stop into an illegal detention.   It is, however, a factor in determining whether the “detention exceeded the purpose and objective of the stop.”
   Given that the circumstances indicated that a weapon might be involved, and Caruthers’ actions suggested he might be trying to conceal a gun, “[n]aturally, Officer Stocks wanted to search that area for an abandoned weapon.”  Caruthers had already demonstrated his desire to flee, and “it was reasonable for Officer Stocks to take steps to avert another attempted escape while he conducted this search” especially when a weapon was suspected.   (At that point, Officer Mays had not arrived.) 

The Court affirmed the denial of Caruthers’ motion. 

U.S. v. Wilson

2006 WL 2827701 (6th Cir. Ohio  2006)
FACTS: In Cincinnati, on the day in question,  Agent Fangman
 saw “Bradley pull a car into the car wash and park it in front of Wilson’s car.”  When he got out, Wilson was holding a backpack and he “nervously scanned the area.”  He put the backpack back in the car, and continued the scanning of the area.  “Fangman [later] testified that Wilson behaved similarly to other drug dealers Fangman had observed.”   The two men then moved into the car wash, and Wilson emerged after less than a minute and moved the backpack into the trunk.   Wilson then drove away.

Fangman followed Wilson to a housing project in Covington, and Fangman knew that “drug trafficking was prevalent at that housing project.”  Wilson drove in circles and stopped several times, apparently attempting to foil any attempt to follow him.  On his way back to Cincinnati, however, “Wilson swerved suddenly without using his signal to exit the freeway.”  Fangman, who had already noted that the car lacked a “validation sticker,”  called for a uniformed officer to make the stop.  The uniformed officer explained the reason for the stop to Wilson, and Wilson told him that he had the sticker in the car.  He placed it on the license plate.  He permitted a frisk, and the officer found nothing, but Wilson refused to consent to the search of the car.  The officer called for a drug K-9, and placed “Wilson in the back of the police cruiser for his safety” due to traffic on the road.  

The dog alerted on the trunk, and when the officers searched, they found over 90 grams of cocaine base, powder cocaine, scales and a loaded assault rifle, as well as a loaded handgun in the passenger compartment.  Wilson was arrested and he confessed to trafficking.   Wilson requested suppression, which was denied, and he was subsequently convicted on all counts.  Wilson then appealed.

ISSUE:
May a person be secured in a police cruiser during an otherwise valid stop for their safety?

HOLDING:
Yes

DISCUSSION:  Wilson did not contest that the failure to have a current validation sticker justified the initial stop of the vehicle.  The Court went on to say that given what Fangman knew, the “fifteen-minute detention reasonably related to the scope of the stop.”  Placing Wilson in the cruiser did not escalate the detention into an arrest, in this situation, as it was done for a valid safety reason.  

Wilson also argued that Fangman’s characterization of the Covington housing project as being “an area known for drug trafficking” was also inappropriate.   The Court, however, agreed that it was not hearsay, as it was not being done to prove the truth of the matter asserted, and because it conveyed information that Fangman, himself, knew from experience.  

Wilson’s conviction was affirmed.

SEARCH & SEIZURE – PLAIN VIEW
U.S. v. Flores

193 Fed.Appx. 597 (6th Cir. Ohio 2006)
FACTS:  On April 22, 2004, between 0800 and 0900, U.S. Marshals Task Force members and Lorain PD (Ohio) officers were searching for a murder suspect, Anthony Villa.  With information that Flores “was a close associate of Villa’s,” they went to Flores’ home.  (In fact, they were cousins.) When the officers knocked, Flores invited them in.  

Det. Earl (Lorain PD) “told Flores they needed to interview him and look in the house to see if Villa and his sister, also a fugitive, were hiding there.”  Flores was not surprised by the request and “consented to a fugitive search of his house.”  Flores later agreed that “none of the officers said anything that was intimidating, coercive, or threatening in order to obtain entrance to his home or to conduct the search.”  Flores did not “limit the areas where the search could be conducted” nor did he withdraw consent or “challenge the search” at any time.

During that search, Sgt. Pittak (Lorain PD) searched the master bedroom.  Pittak testified that the bed was not made and that he “lifted a comforter to look under the bed.”  There, Pittak found a loaded pistol.  He secured the weapon and gave it to Det. Earl, who then questioned Diane Weigand, Flores’ live-in girlfriend, about whether there were weapons in the house.  She replied there were not and denied ownership of the gun when it was shown to her.  (Later, Weigand admitted she lied about knowing about the gun, but that she also saw the officer “take the gun from under the mattress, not from under the bed” from her vantage point in the other room.)

Det. Earl testified that when he confronted Flores with the weapon, Flores “spontaneously said, ‘[y]ou found it underneath the bed.’”   Flores, however, testified that he did tell Earl earlier that he had no weapons, but stated that when confronted with the gun, he stated that “you found that under my mattress.”  He claimed to keep it there because there were children in the house.  (Weigand’s daughter lived with them, and his children visited.)  

All agreed that Flores had not been given Miranda warnings, and was sitting on the couch talking to a deputy marshal at the time.  He was not detained or handcuffed and had been assured he would not be arrested that day.  At one point, Flores had given permission for Earl to search his truck, and the garage, and Flores opened both for him. 

Because he had already learned that Flores was a convicted felon, Earl eventually charged Flores with possession of the gun.  (In fact, he was not arrested for several months on the charge.)   Flores moved for suppression and was denied.  Flores then took a conditional guilty plea and appealed.

ISSUE:
Is a gun found in the residence of a convicted felon immediately identifiable as contraband?

HOLDING:
Yes

DISCUSSION:   The District Court had held that since there was no dispute over the consent to search, the only issue was over the exact location of the gun and “whether the officers exceeded the scope of the consent” in the search.   The District Court held that looking under the bed was permitted, and that “since the officers knew that Flores was a convicted felon, the criminal nature of the gun was immediately apparent to the officers.”   In the dispute over the precise location of the gun, the trial court found Sgt. Pittak “to be more credible.”   Since they had no reason at the time to suspect Flores of any criminal activity, there was “no motivation to look under the mattress” while Flores had ample reason to lie about the gun.    

Further, the court noted that there seemed to be no reason to question the voluntary nature of the search, given that Flores himself admitted that it was so.   In addition, looking under the bed had previously been held to be an appropriate area to search during a protective sweep, and that type of sweep is analogous to a search for a particular person, as both are looking for a person, and that both are “limited to those areas where a person could hide.”  Flores argued that since the bed was only elevated some six inches, and that conceivably, no one could be hiding under it, Pittak should not have been looking under it.  However, the Court stated that “[a]n officer searching for a fugitive under a bed should not have to first measure how far the bed is off the floor and then determine whether a person could fit under it before actually looking.”  

Flores also argued that the seizure of the gun was in violation of the plain view rule, in that “the incriminating nature of the gun was not immediately apparent.”  Although the issue was not properly raised in the appeal, the Court chose to address it so as to avoid further discussion.  First, the Court found that since they knew he was a convicted felon, the incriminating nature of the gun was, in fact, immediately apparent, but the Court also agreed that it would have been appropriate to seize the gun anyway, at least temporarily, simply because it was dangerous in itself.

The Court further quickly concluded that there was no reason to suppress Flores statement because he was not in custody since “there was no deprivation of his freedom in any substantial way.”    Even though Flores argued that the presence of six officers in tactical gear was sufficient to place him in a custodial environment, the Court found that the totality of the circumstances was such that he could not reasonably have felt restricted or confined.  

The District Court’s decision was affirmed.

SEARCH & SEIZURE – CONSTRUCTIVE POSSESSION

Carter v. U.S.

2006 WL 2827688 (6th Cir. Tenn. 2006)
FACTS:  On Feb. 27, 2004, Off. Bowman, Sgt. Middleton
 and Det. Jones
 “arrived at Carter’s residence in Henderson County (TN) with an arrest warrant.”   Off. Bowman spotted Carter in his vehicle, and “advised him of the warrant.”  Bowman spotted a “large bag of rock cocaine” in Carter’s hands as he got out of the car.  They struggled, and during that struggle,  Bowman observed Carter  place the cocaine in the front of his pants.”  Officer James also saw a “plastic bag with something white” in Carter’s hands, during the struggle.

Carter was finally subdued and handcuffed.   Bowman detected “a round ball” on Carter’s body during a pat-down, but did not retrieve the item at that time because residents were watching.  Sgt. Middleton took Carter into custody and searched him for weapons.  No drugs were found at the scene.

Carter was placed in the back seat on the driver’s side, and another prisoner, Williams, was on the passenger side.  (Williams had fled the scene, and Middleton had captured him, believing him to be Carter.)  Williams had been searched twice before being placed in the car – and later testified that he’d been waiting for Carter to get cocaine from him. 

During the drive to the jail, Middleton saw Carter moving around quite a bit in the back seat, while Williams barely moved at all.   Williams testified that Carter had put something on Williams’ side of the vehicle and that at one point, Carter had “laid down in the police car, down in the floorboard of the car.”  Once they arrived in at the jail, Middleton searched the back seat and found cocaine concealed under the floor mat on the passenger side.  The package was photographed, and testing later determined it was 37.1 grams of cocaine base.  (They did not, however, check the bag for fingerprints.)

Carter was indicted, and eventually, tried and convicted of drug trafficking and related federal charges.   He appealed.

ISSUE:
May a person be charged for drugs found in a police vehicle in which they were recently secured?

HOLDING:
Yes

DISCUSSION:  Carter argued that the evidence was insufficient to prove that he was the source of the cocaine found in the police vehicle.    He argued that it was “unrealistic” to believe that the officers claimed to have effectively found the drugs before he was transported, but that they had not removed the drugs from his person before placing him in the vehicle.   However, in reviewing the testimony of all the officers involved, the Court found that it was reasonable for the jury to find that Carter was the source of the drugs, and that he intended to sell the cocaine he had in his possession. 

Carter’s conviction was affirmed.

SEARCH & SEIZURE – ANONYMOUS TIPS
U.S. v. Long

464 F.3d 569 (6th Cir. Tenn. 2006)
FACTS:  On Nov. 20, 2000, at about 1650, “an unknown citizen called the Knoxville County 911 reporting a burglary occurring at a neighboring residence.”  The caller reported that the woman who’d lived there was an addict and the drug dealers were coming to the house and removing items.  The male resident was in Florida, and had asked the neighbor to call.  The caller described the burglars and their two vehicles and suggested a direction of travel.  

Officer McGuffee responded to the dispatch.  He spotted a vehicle matching the description of one of the trucks with large items in the bed.  He confirmed what he had with dispatch, and was told to “check that vehicle.”  He stopped Long as he entered the I-40 ramp.  McGuffee asked Long if he was coming from the address in question, and Long agreed.  “McGuffee removed Long from the vehicle and placed him in handcuffs.”  During a patdown search, McGuffee found a loaded pistol, which he removed, and an “aspirin bottle containing a bag of marijuana, a bag of cocaine and several prescription pills.”
  

Long was charged with a firearms offense because he was a convicted felon, and also with drug trafficking.  He was not charged with burglary because the “alleged victim refused to assist in the prosecution.”  Long requested suppression, arguing that “McGuffee lacked probable cause to justify an investigatory stop and the subsequent arrest.”  

The Magistrate Judge recommended the denial, finding that the stop was lawful under Terry, and further, that once Long admitted to coming from the address in question, probable cause existed to actually make the arrest.  (The Magistrate Judge also offered an alternative reason for upholding the detention – that “McGuffee reasonably believed that his safety was at risk when approaching Long’s vehicle; therefore, handcuffing and frisking Long was a justified part of the Terry stop.”)  The District Court accepted the recommendation and denied the motion to suppress.  Long took a conditional plea agreement, and appealed.

ISSUE:
Is an informant considered to be anonymous simply because their name is presently unknown to the officers and dispatch personnel involved, when they can otherwise be identified if necessary?

HOLDING:
No

DISCUSSION:  The Court noted that there were two separate seizures – when Long was initially stopped, and when he was taken out of the vehicle, handcuffed and frisked.  First, the Court agreed with the Magistrate Judge that the 911 call was “sufficiently reliable, because even though the caller did not give his name, he identified the street and house where he lived, the dispatcher was aware of his address, and the police actually pulled up in front of his house before he got off the phone with the 911 operator.”  Had he been lying, he would have been easy to identify.    When McGuffee spotted a vehicle “fitting the description of the suspect’s vehicle carrying household items, there was sufficient reasonable suspicion based on specific and articulable facts sufficient to justify the stop.”  

Long also challenged the stop on the basis of “vagueness regarding the description of the truck and the items McGuffee observed in the bed.”  The vehicle was described in the initial dispatch as black, but was, in fact, black and gray.  McGuffee identified the items in the bed as “stuff” – rather than furniture and mirrors, and Long further argued that was insufficient to make the stop.  However, the Magistrate Judge used not only the report in its decision, but also used McGuffee’s testimony and also reviewed the video taken from McGuffee’s car, which indicated that he could clearly see that the truck bed contained household goods.  

The Court found sufficient reasonable suspicion to support the stop.  

The Court then examined the second detention, and agreed that “Long’s removal from the vehicle and handcuffing did not violate the Fourth Amendment because there was adequate probable cause for an arrest at this point.”  For that reason, the Court did not even address the handcuffing issue.  

The Court upheld the denial of the motion to suppress. 

SEARCH & SEIZURE – EXIGENT CIRCUMSTANCES

U.S. v. Huffman

461 F.3d 777 (6th Cir. Mich. 2006)
FACTS:  On June 28, 2004, the 911 call center in Detroit was alerted to shots having being fired at a home next door to the caller’s.  The caller reported the shots had been fired some 8 hours earlier, at about 0400, the call being made about noon.   Police were notified, and the dispatcher warned “the officers that shots had been fired and that someone inside the house might be potentially shot, injured, or killed,”  but the dispatcher neglected to tell the officers “when the shots were fired.”  

Officers Dotson and Womack arrived within minutes, and saw “multiple bullet holes in the front windows of the house, and they stepped over shards of glass on the front porch.”   Looking through the window, they saw that bullets had struck interior walls, and that there was furniture in the house.  They did not see any blood, however.  The officers believed the pattern was consistent with an automatic weapon.    The knocked, but received no answer, and they discussed the matter with neighbors who confirmed that the shots had been fired much earlier, but the neighbors did not state specifically when they heard the shots, nor did they indicate they’d heard any sounds indicating anyone had been injured.  

The officers continued to try to get an answer from inside, to no avail.  Finding the door locked, they climbed in through a partially-open window.  Inside, they found Huffman, asleep, with a “fully loaded automatic assault rifle with a laser scope” … “on the table directly in front of him.”  They woke him up and arrested him, finding a “banana clip” and additional ammunition on his person.   Following the arrest, Huffman gave statements to Detroit PD, claiming first that the gun simply appeared while he was out, and the second, that someone else brought the gun into the house and left it.  He claimed to be “staying at” the house with other people.  

Huffman was charged with firearms offenses.  He requested suppression, arguing that the search was warrantless and unlawful.  The trial court denied the suppression request, and Huffman took a conditional guilty plea.  He then appealed.

ISSUE:
May officers make an exigent entry into a house where gunshots have been fired some hours earlier?


HOLDING:
Yes

DISCUSSION:   The Court noted that there are “certain exceptions to the warrant requirement, one of which is the exigent-circumstances exception.”  The “government can overcome the presumption that a warrantless entry is unreasonable if it proves that ‘the exigencies of the situation make the needs of law enforcement so compelling that a warrantless search is objectively reasonable under the Fourth Amendment.”
  Further, it noted that the “Supreme Court has articulated four situations that may give rise to exigent circumstances: (1) hot pursuit of a fleeing felon, (2) imminent destruction of evidence, (3) the need to prevent a suspect’s escape, and (4) a risk of danger to the police or others.”  The Court considered this case to be one implicating the fourth exception.  

The Court noted that the initial call of shots fired justified an emergency response.  Their observations at the scene further supported their assessment that emergency action was appropriate, given, for example, that the shooting had happened so recently that no one had yet cleaned up the glass.   Even though the report by one of the officers
 indicated that at some point, they learned the shooting had occurred hours earlier, the Court noted that the “relevant inquiry” was “what the officers knew when they arrived at” the address.  The Court concluded that the information available to the officers at that time was more than sufficient to support their belief that time was of the essence in their entry.  

Further, the Court found that the assault rifle was in plain view when the officers entered on their “walk-through.”  

Huffman’s conviction was affirmed.

VEHICLE STOPS

U.S. v. Jackson

188 Fed.Appx. 403 (6th Cir. Ohio 2006)
FACTS:  On the day in question, Cincinnati (Oh) PD officers identified a suspect in a “buy bust” operation who had fled on a bicycle from the scene.  Patrol vehicles in the area became involved in the search.  The description of the subject was “of a black male in his 30’s, bald, wearing a long-sleeved gray or white t-shirt, and black or blue jeans.”
Officer Lohman heard the broadcast and anticipated that the suspect might be headed to a particular area.  She and Officer Plumber “began a foot search along the edge of the woods” in that area.  Within a few minutes “she saw a green vehicle traveling” by in the area, and Lohman asked Plumber “if that person looked like the suspect who was described over the radio.”  Plumber agreed that he did.   Lohman broadcast his information, including a description of a “looks like a BMW, green color” vehicle.  She also identified that the driver was bald and was wearing a gray shirt.  The dispatcher clarified the color of the vehicle, which Plumber verified as green.   Within seconds, the dispatcher sent out the information on the green BMW.   Within a few more seconds, officers nearby broadcast that they had a car stopped.  Lohman was able to see the stop from her position and “realized that it was the wrong vehicle” because it had been going in the opposite direction.  She immediately radioed that “the car they have isn’t the one that [they were] talking about.”  Dispatch asked her to repeat the message, and she did so.  

Officers Rogers and Stormes made the vehicle stop within a minute of the first broadcast, and they stopped Jackson (the defendant), driving a green Neon.  They stopped him because “it was the only green vehicle” on the street at the time.   Rogers had stopped the vehicle by stepping out in the street and flagging him down to stop.  Apparently Jackson did so, but he also “revved” his engine.  When Rogers walked up to the car, with his gun drawn, he saw that Jackson was alone, was not bald and was wearing a short-sleeved, black tee shirt.  Jackson also had a brown paper bag in his lap, but he stated that he did not know what was in it, that “someone was running and threw the bag in the window of the car.”  Jackson asked why he was being stopped, and he was ordered out of the car.
Rogers took the bag from Jackson, and “small pieces of marijuana fell off the bag.”  When another officer opened it, they found cocaine, heroin and methamphetamine. No marijuana was found inside the bag, nor was any found on Jackson or inside the car, but they did find a loaded pistol and $700.  

Jackson was charged with weapons violations and drug trafficking.  Eventually the drug charges were dismissed and after a suppression hearing, which was denied, Jackson took a conditional guilty plea.  Jackson then appealed.

ISSUE:
Must officers take into consideration discrepancies in information when making a Terry stop?
HOLDING:
Yes
DISCUSSION:  Jackson argued that the initial stop was unlawful and therefore everything that the officers gained as a result of the stop should have been suppressed.   The Court noted that the “Terry doctrine applies to investigative stops of moving automobiles.”   To determine the reasonableness of such a stop, the Court must first decide “whether there was a proper basis for the stop, which is judged by examining whether the law enforcement officials were aware of specific and articulable facts which give rise to reasonable suspicion.”
   However, this case differed “significantly from those cited above where the police relied upon numerous specific details in identifying the vehicle and suspect before initiating the stop.”  The officers “stopped a car that was a different make and model from that being sought, traveling in the wrong direction, and that was being driven by an individual who did not match the physical description of the suspect.”   The Court reiterated the facts as known and broadcast by officers at the scene, and noted that the trial court, which denied the suppression, had “completely overlooked these significant discrepancies.”  The Court stated that the “case law simply does not support this type of selective editing of the facts to make a determination as to reasonable suspicion” noting that the “standard to be observed by the courts is ‘totality of circumstances,’ not totality of select circumstances.”   The facts the officers had available simply did not come close to Jackson’s description or Jackson’s vehicle, the stop occurred “a scant few seconds” after the broadcast was made and it was unlikely the suspect had time to discard his shirt and given that Jackson had a full head of hair, “[n]o reasonable person would mistake [Jackson] for someone who was bald.”   The Court noted that “this discrepancy did not ‘stand alone’ but instead stood along side all the other discrepancies that were overlooked or ignored.”    Even presuming that stopping a green Dodge Neon driving in the wrong direction, rather than a green BMW was reasonable, the Court noted that “the stop certainly ceased to be reasonable once Officer Rogers could visibly see that the driver did not match the description of the suspect being sought because Rogers did not have reasonable and articulable suspicion to believe that [Jackson] was engaged in criminal activity.”   Lohman made a valiant effort to let her fellow officers know that they had the wrong vehicle.  
“Critically, Rogers testified that he did not hear Lohman’s broadcast that he had the wrong car until after he had the bag in custody, but that is not consistent with the time line of the broadcasts that came over the police radio.”  The Court found “Rogers’ account of the events” was not credible.  As such, the Court found “that the evidence found inside the paper bag and the vehicle should be excluded as ‘fruits of the poisonous tree.’”  

The Court found that the evidence should have been suppressed as the “result of an unlawful stop and detention,” and reversed the lower court’s holding.

SEARCH & SEIZURE – LEIN

U.S. v. Ellison

462 F.3d 557 (6th Cir. Mich. 2006)
FACTS:  On Dec. 31, 2003, while on patrol, Officer Keeley (Farmington Hills, MI, PD) spotted a van idling in a fire lane in front of a shopping center.  He used his Law Enforcement Information Network (LEIN) computer to run the license plate.  He learned that the registered owner, Curtis Ellison, was wanted on a felony warrant and he called for backup.  As he continued to watch the vehicle, he observed another man emerge and get into the vehicle, and the van drove away.  When Keeley knew his backup was nearby, he activated his lights and made a traffic stop.

Keeley approached the driver’s side window and told the driver he was being stopped for parking in the fire lane and asked for his license and other documents.  The driver said he’d only been waiting to pick up the passenger, and the passenger volunteered that he owned the car and confirmed that he was Curtis Ellison.  Keeley moved around to that side and had Ellison get out, placed him under arrest and searched him, finding two handguns.  Coleman, the driver, was released with a warning. 

Ellison was indicted for being a felon in possession, and moved to have the evidence suppressed as the “fruit of an illegal search.”  The District Court found that the van was not illegally parked and “thus, the officer did not have probable cause to run the LEIN check of Ellison’s license plate.”   The prosecution appealed.

ISSUE:
Is there a reasonable expectation in one’s license plate? 
HOLDING:
No
DISCUSSION:  The prosecution argued that “Ellison had no reasonable expectation of privacy in the information contained on his license plate, and thus, no probable cause was required for Officer Keeley to run the LEIN check.”   The Court noted that a “tenet of constitutional jurisprudence is that the Fourth Amendment protects only what an individual seeks to keep private.”
  Prior cases have held that a VIN is not entitled to Fourth Amendment protection,
 because it is legally required to be visible from the exterior of the vehicle, and “[l]ogically, this reasoning extends to a legally-required identifier located outside the vehicle.”  The Court went on to note that the information contained in the database accessed via the LEIN is also not private, but in fact, is collected for the purpose of enabling law enforcement officers to retrieve the data quickly.  

The Court found that “so long as the officer had a right to be in a position to observe the defendant’s license plate, any such observation and corresponding use of the information on the plate does not violate the Fourth Amendment.  The  Court concluded the that grant of the motion to suppress was in error, reversed that decision and remanded the case back for further proceedings.

SEARCH & SEIZURE – COMMUNITY CARETAKER

Hardesty v. Hamburg Township

461 F.3d 646 (6th Cir. Mich. 2006)
FACTS:  On May 27, 2001, Officer Bullock arrested a minor female, Julie Taylor, for drunk driving.  “Taylor told Bullock that she had been consuming alcohol with Joseph Hardesty at the Hardestys’ home.”  Another officer, Sanderson, went to that house to ensure that no other drunk minors drove away.  Once Bullock finished booking Taylor, he met with Sanderson and another officer, Garbarcick, there to investigate.  

Before Bullock arrived, Sanderson and Garbarcick went to the front door and knocked, but received no response.  Their dispatcher also attempted to call the residence, to no avail.  The officers knew where the homeowner worked, and tried to call him there, but they were not able to reach him.  The two officers believed someone was at the house because they saw lights inside go off as they approached.  They were preparing to go around to the back when Bullock arrived.

The Hardesty home has a back deck, with stairs leading up to it from the yard, and house doors opening onto the deck.  There was no defined path from the front to the back.  They went around, and up onto the deck, and looked inside.  They say Dean lying on a couch inside, with visible blood on his hands and pants.  They shined flashlights in his direction and pounded, but he did not move and they feared he was not breathing.  The officers contacted Sgt. DeBottis and were instructed to get inside, but to do as little damage as they could.  

Inside a car parked in the driveway, they found a garage door opener, and was able to use that to get inside.  Officers from the Pinckney PD arrived just in time to accompany them inside.

When they entered the house, they found Joseph Hardesty and two friends, Brewer and Dean, all under the age of 21.  Dean was found to not be in need of medical attention.  The officers saw beer cans and could smell alcohol on the boys.  They issued citations for being minors in possession.  Brewer and Hardesty both appealed their citations, and the trial court dismissed the charges, holding that the entry was illegal.

Hardesty (and his father) filed suit under 42 U.S.C. §1983 alleging that the entry was warrantless and unlawful.  The officers requested summary judgment, arguing that the entry was lawful, and even if not lawful, that the officers were entitled to qualified immunity.  The Court agreed, and dismissed the case.  Hardesty appealed.

ISSUE: 
May officers go to the back deck of a home to do a knock-and-talk? 
HOLDING:
Yes
DISCUSSION:  The trial court had “reasoned that since the perceived medical emergency [put forth to justify the entry] was not observed by the officers until after the entered the curtilage … that “what they saw while they were impermissibly within the curtilage could not be used to justify the entry into the home itself.”    The Court noted that the District Court had found that since the defendant entities were not parties to the criminal court prosecution, that they could not be held to be in privity with that case, and as such that the state court decision did not preclude a dismissal of the federal lawsuit. 

Hardesty’s lawsuit was “based on the contention that the Hamburg officers violated the Fourth Amendment when they went onto the back deck of the Hardesty home and entered the home without a search warrant.”   Curtilage is within the area protected by the Fourth Amendment and within the area that “harbors the intimate activity associated with the sanctity of a man’s home and the privacies of life.”
  

The Court quickly concluded that the back deck met the Dunn factors and was within the curtilage and thus it was protected by the Fourth Amendment.  The officers then contended that the “same legal principle which permits officers to employ the knock and talk investigative technique at the front door also justifies the decision to go to the back door under the circumstances of the case” because “they had reason to believe someone was home.”   Although previous circuits had addressed the issue of a back door knock and talk, the Sixth Circuit had not yet done so.  In this case, the Court found it reasonable to extend the knock and talk provisions to the back door and that “when knocking at the front door proves insufficient to initiate a conversation with the person sought” that “proceeding around the house and onto [a] back deck [is] a reasonable step.”   As such, the officers’ entry onto the deck was permissible.

Next, the Court addressed the potential medical emergency, which the officers’ introduced as their reason for the entry.   Hardesty claimed that due to drapery, the officers could not have seen the young man lying on the couch.  The District Court had found the medical emergency to be sufficient reason justifying the entry.   The Court noted that the issue of whether the drapes were open or closed was an issue of fact, but found that even with the drapes closed, it was likely that they could see at least a person lying on the couch, and that “there was a basis for the officers to reasonably believe a medical emergency existed.”   Given what the officers knew, the court concluded that it was reasonable for the officers to enter the home to further investigate, and it was not a violation of the Fourth Amendment to do so.

Finally, because the Pinckney officers entered with the Hamburg officers, and the reasonably relied upon the information provided by the Hamburg officers, the entry by Pinckney officers was also justified.  (In fact, the Court noted, “even if the Hamburg officers had violated the Fourth Amendment in the course of learning of the apparent emergency, the Pinckney officers’ entry into the house based on that information would not subject the Pinckney officers to §1983 liability.”)  

The Court upheld the District Court decision dismissing all of the defendant-officers.

INTERROGATION – MIRANDA
Washington v. Renico

455 F.3d 722 (6th Cir.  Mich. 2006)
FACTS:  On July 27, 1999, James Kinville was shot and killed by James Washington.  There were multiple witnesses to this crime.  “Two of the eye witnesses, James Gidron and Corey Barkley,” both 13, “spent the night at Washington’s apartment.”  They testified that they woke up “and Washington asked the boys whether they wanted to see someone get shot” and that they all then went outside.  There, they saw Robert Corcoran and Kinville join Washington, and as they talked, “Washington pulled a gun from his waist and pointed it at Kinville.”  He fired three times, but the first two shots misfired.  The third caused Kinville to fall to the ground.  Washington approached and shot Kinville twice more in the head.  Washington told the boys that Kinville was shot because he owed Washington money.  “Corcoran took the body by the legs and placed it in the bushes.”

Corcoran testified that he had bought cocaine from Washington twice that night.  Kinville had “asked Corcoran to accompany him across the street” where they met Washington.  He also stated that he was ordered to move the body and that Washington also threatened him.  He stated that he returned to another residence, that of Smith, and told Smith what had happened.  Smith went to Washington’s house, returned to get blankets, and Corcoran testified that he saw the vehicle trunk “sink” when something heavy was placed inside.  Corcoran contacted the Saginaw PD.  
Officer Zinz testified as to his conversation with Corcoran, and testified that “Corcoran repeated [the officer’s] questions to a woman, and then relayed the answers back to Zinz.”  Corcoran, however, denied this.  The “defense was permitted to read into evidence Zinz’ prior testimony to the contrary.”  Officer Eno (Rose City PD) was called to testify that “Corcoran had a reputation for not being truthful” but the opinion is not clear as to whether he was permitted to testify to that effect.

Smith was called to testify.  He “corroborated the three eye witnesses’ testimony” and stated that Washington told him that he’d “capped” the victim.   He testified as to where he disposed of the victim on Washington’s behalf.   


A search of Washington’s residence, pursuant to a warrant, revealed a number of items that were contaminated with human blood.  

Washington testified, however, that he did not shoot Kinville, and suggested, although he claimed he did not see the shooting, that Corcoran committed the crime.  
Washington was convicted of murder, and appealed.

ISSUE:
May statements taken without a Miranda warning be used in impeachment?

HOLDING:
Yes
DISCUSSION:  Among other issues, Washington challenged his conviction, arguing that his counsel failed “to tell him that statements made without a Miranda warning are admissible as impeaching evidence.”   During the trial, the court had “excluded statements Washington made in police custody because the police did not give Washington Miranda warnings.”  However, the prosecution was permitted to introduce some of his statements, “however, to impeach various parts of Washington’s testimony.”  
The Court placed little stock on Washington’s claim that his counsel was ineffective in failing to explain that his statements could be used as impeachment.  In addition, the Court noted that the statements, in fact, added little to his otherwise “implausible testimony.”  

Washington’s conviction was affirmed.
U.S. v. Shaw

464 F.3d 615 (6th Cir. Ky. 2006)

FACTS:  In June, 2004, when he was arrested, Brendan Shaw was 18 and had an 11th-grade education.  He lived with his cousin, Aaron Shaw, and Aaron’s wife, Angie, and the couple’s three children.  Brendan Shaw served as a live-in babysitter for the children.

The couple apparently had ties to Fort Campbell, because on June 21, 2004, Angie brought the three year old child to the hospital, concerned because the child had reported what she interpreted to be sexual contact.  An examination indicated no physical trauma, but the MPs were called to investigate.  

The assigned investigator, Ford,  contacted a special agent, Fagan, and Fagan asked Shaw to accompany her to the CID office.  Shaw wanted to take the child to a neighbor’s, and was concerned about seeing Brendan Shaw, so Fagan directed Ford to go to the Shaw quarters and get Brendan Shaw.   

Ford and his trainee, both in an unmarked car, went to the Shaw home.  By that time it was after midnight.  Ford found Shaw outside with another teenager.  Shaw was told that he was needed at CID to talk.  Shaw was frisked and handcuffed, and then placed in the back of the cruiser.  (Ford later testified that the MP SOP required the handcuffing.)   He was not formally arrested, but neither was he told he was not under arrest.   He was not permitted to go back inside and get shoes, and arrived at the CID office fully dressed except for shoes.  (Another female teen, who was found inside the house intoxicated, was brought to CID as well, and eventually taken elsewhere.) 

When he arrived, Shaw was placed in an interview room, his handcuffs removed, and left alone for some time.  He was then moved to another room which had a two-way mirror.   At the beginning of the interview, Wolfington read him the Army’s version of Miranda, and the records indicate it was signed at 0310.    Shaw was questioned for some four to five hours, but given breaks.  During bathroom and cigarette breaks he was accompanied at all times.  By 0745, Shaw had denied touching the child in a sexual manner intentionally, but admitted that he did assist him in bathing and dressing.  

After that statement, Shaw was taken to another room, offered food (which he declined) and given a cot and “tarp-like cover” to sleep.  He was under observation, and the Army witnesses claimed he slept for about six hours, but Shaw later denied having slept much of that time, as he’d been “too upset.”  

Shaw later learned that during the overnight hours, his uncle had driven down from Troy, Indiana, after receiving a call from Aaron Shaw, to pick him up.  The uncle was not permitted to see or speak to Brendan Shaw, nor was the message from his uncle ever given to him.

Early that next afternoon, Shaw was taken to the hospital for a blood sample, allegedly by his consent.  However, the consent form was lost. (The reason for the blood sample was never made clear in the opinion.)   He was returned to the sleeping room, but shortly afterward was taken back to the interview room with the mirror for further interrogation, which started at about 1515.    Originally, the interviewing agent, Joubert, planned to do a polygraph exam, but he was not permitted to do so.   At no time during this process, apparently, did investigators speak directly to any of the children.  Aaron Shaw reported that the five year old had said that Brendan Shaw took them on “love picnics” and hugged them, but denied any other sexual contact.  (Wolfington stated he did not learn of this until later.)  

Joubert started the second interview with Shaw, and he signed a second waiver.  At about 1745, he confessed in detail to several instances of sexual abuse, including one instance of anal sodomy.  He was given breaks during this process as well, and apparently ate a “few French fries” and drank a coke.  (This was apparently the first food he’d had since he was brought in.)   By 2130, he’d also confessed (but with no detail) to having molested both the five-year-old and the one-year-old child. 

The court noted that he’d been in custody for some twenty hours by that time, and had been questioned for some eleven of those hours.  He was transferred to FBI custody and taken to a magistrate the next day.  

After being indicted, Shaw requested suppression of his statements.  The District Court denied the motion and Shaw took a conditional plea, and appealed.

ISSUE:
May a lengthy detention (preceding the actual arrest) affect the validity of a confession made during that detention?

HOLDING:
Yes
DISCUSSION:  The Court addressed each issue in turn.  First, with regards to Shaw’s initial detention and putative arrest, the Court found the facts to be “basically indistinguishable” from Dunaway v. New York.
  As such, the Court found that he was, in fact, arrested, when he was taken handcuffed to the CID office.  Further, the Court found that the arrest was not adequately supported by probable cause.    Specifically, the Court found that “the uncorroborated hearsay statement of a child as young as three, standing alone” was insufficient to provide probable cause.  There was no independent interviews of any of the children, nor was there any attempt to otherwise corroborate the statements.   The Court noted that its “determination that probable cause did not exist in this case is not based upon an assumption that the police could not believe or rely on the statements of a three-year-old child” but instead that “a large part of the problem here is that the police did not interview the child at all.”  “Instead, they relied solely upon the mother’s allegation that the child had made a statement indicating possible abuse.”  

Next, the Court addressed “whether the statements Shaw made while in custody, notwithstanding the absence of probable cause to arrest him, were sufficiently voluntary to overcome the taint of illegality such that suppression of the statements is not required.”   The Court found the precedent to be clear, and that a “confession ‘obtained by exploitation of an illegal arrest’ may not be used against a criminal defendant.”
  The “threshold requirement” that must be met in order to admit the tainted confession is that it must be sufficiently voluntary.    The appellate court found that since Shaw did voluntarily sign Miranda waivers twice, it must look further to determine if the statements were admissible.  

First, the Court looked at how much time passed, and found that the “length of the detention in this case suggests that it likely had exploitive and coercive effects.”   The prosecution argued that the information gained from the father about possible sexual abuse of another child did not justify the initial arrest, and that “this type of post-arrest discovery of new evidence simply cannot … constitute an intervening circumstances that would break the causal connection between the illegal arrest and the subsequent confessions, particularly given that neither Shaw nor his interrogators knew about the alleged new evidence.”  

Finally, the court noted that the “primary purpose of bringing Shaw into the CID office was to question him for investigative purposes, precisely in hope that something might turn up.”  Although they did not physically abuse or threaten him, it “still does not dispel the taint of illegality in this case.”    The Court noted that the officers “apparently knew they did not have probable cause” because “[i]f they had, they likely would have formally arrested Shaw to begin with rather than merely bringing him in for investigative questioning.”   Instead, they “proceeded to conduct a series of custodial interrogations in what can only be described as flagrant disregard for Shaw’s Fourth Amendment rights.”  

He court found that since “Shaw was arrested without probable cause, and the confessions Shaw made during his detention were not sufficiently voluntary to eliminate the taint of the illegality of his arrest” that it was required to reverse the trial court’s decision (not to suppress the evidence) and remand the case back for further proceedings.

Dye v. Hofbauer

2006 WL 2793086 (6th Cir. Mich. 2006)
FACTS:  On the morning of Aug. 29, 1982, two women Bartels and Collins, “were killed in the clubhouse of the Forbidden Wheels Motorcycle Club” – both shot through the head.  Their bodies were left on the curb of a residential street.   Four club members were at the clubhouse at the time the women were shot, and Dye was ultimately accused of being the killer.  (Dye, however, accused another of the members, Seidel, and allegedly both Dye and Seidel disposed of the bodies.) 

Dye’s first trial ended in a mistrial.  At his second trial, the prosecution introduced the testimony of the other members, Seidel, Dawson and Stever, by having their testimony from the first trial read to the jury.  At that trial, Dye was convicted of two counts of murder.   That conviction was reversed because the Michigan Supreme Court found that the “prosecution had not been sufficiently diligent in attempting to produce the three witnesses for the second trial.  In 1990, he was tried a third time, and this time, the three witnesses testified in person.  Again, Dye was convicted.  

Upon appeal, Dye’s conviction was affirmed, and he requested a writ of habeas corpus.   After an extensive procedural discussion, the District Court denied relief, but the Sixth Circuit elected to address the issues raised in his request for a writ.

ISSUE:
May statements made without benefit of Miranda warnings be introduced at trial, when the Court determines their prejudicial effect to be, at best, minimal? 


HOLDING:
Yes
DISCUSSION:  Dye raised numerous issues on appeal, but only two are  addressed.  Dye claimed that “his privilege against self-incrimination was violated by the admission of statements he made to a police arson investigator without receiving Miranda warnings.”  He had spoken with Lt. Peck about fire-bombings allegedly committed by Seidel, Dawson and Stever, after he had been told that the statements would not be used against him at trial.   Since at most, Peck later testified that Dye had simply admitted that he’d been present during the fire-bombings, and had denied being a participant, the court found that any prejudice was minimal, at best.

Dye also claimed that the prosecution misused his pre- and post-arrest silence against him.  However, the Court found that Dye had not, in fact, actually invoked that right, but that he “instead, spoke with officers on more than one occasion about Seidel’s involvement in the firebombings, yet never alleged that Seidel had committed the two murders.”   The intent in introducing Dye’s statements was to “convince the jury that Dye had fabricated his accusation against Seidel sometime after his initial interrogation by police” and under Anderson v. Charles,
the Court found no Fifth Amendment violation.

The District Court’s decision was affirmed.

INTERROGATION - CRAWFORD
U.S. v. Grooms

194 Fed. Appx. 355 (6th Cir. Mich. 2006)
FACTS:  On the day in question, Customs agents determined that a passenger on a flight from Columbia to Miami was transporting approximately 4 kilos of heroin.  She was arrested.  They learned she was scheduled to travel to Detroit with Davila, who was also arrested.  Davila agreed to cooperate.  

The next day, Davila and an agent attempted a “controlled delivery of the heroin.”   They took hotel rooms, and Davila called her contact to arrange for the drug pickup.  Her contact, who was Columbian, told her that she’d be picked up later.  

Grooms was, in fact, arranging the pickup.  He contacted Clark and “asked him if he was interested in picking someone up at the airport the next day.  Clark was very familiar with Grooms, and expected to “be paid after the pickup.”   The next morning, Clark was told by Grooms to “go to a particular road near the airport, and then instructed him to drive to a hotel to pick up a woman.”   That same morning, “cell phone records showed Davila again called the Colombian number” and later that day, she got a call explaining that they couldn’t do the deal the day before, but that someone (Clark) would “come for her shortly.”   He used slang terms to indicate that they would check the shipment.  

When Clark arrived, Davila asked him about her money and plane ticket, and Clark told her that Grooms would have them.  When he went to pick up the suitcase, agents entered and made the arrest.

During that time, Clark’s phone rang numerous times, and Clark told the agents that the calls were from Grooms.  The instructed Clark to call Grooms back, and Grooms ordered Clark to go back home.  An hour later, when Clark called him again, he was again told to go home, and Grooms called Clark later to see if he was home.  The agents took Clark home and sent his wife, Rhonda, away, “in preparation for the expected meeting between Clark and Grooms.”  

Some hours later, Rhonda returned – Clark and the agents had left – and she called Grooms.  “Grooms did not respond to her questioning about what was going on, he hung up.”   A few days later, they talked, and Grooms “told her not to mention his name, asked her to keep Clark’s business going, and assured her that he would take care of her and her son.”   He met with her and he gave her cash for Clark’s legal fees.  

Grooms was arrested at his girlfriend’s home, and the girlfriend told her that she paid all the living expenses, that Grooms had no job but that he had two cell phones.  Later, she denied those statements at trial, and the prosecutor, in his closing argument, “commented on this financial arrangement.”  

Grooms was convicted of conspiracy in drug trafficking, and he appealed.

ISSUE:
May hearsay statements be introduced to place officers’ actions into context?

HOLDING:
Yes

DISCUSSION:  First, Grooms challenged his conviction on the government’s use of “Davila’s post –arrest statements” – citing Crawford v. Washington.
  He argued that “Davila’s alleged testimonial statements violated his Sixth Amendment right to confront the witnesses against him,” and also that admitting a tape recording of her statement was error.   The prosecution argued that it was “back ground evidence that merely described why law enforcement acted.”  

The court agreed that the statements and the tape were introduced “as background evidence detailing the events leading up the drug transaction and explaining why government agents acted as they did.” The statements did not refer to Grooms or connect him to any criminal activity.”   The trial court considered the recorded statements as both coconspirator statements as well as nonhearsay investigatory background evidence.  As such, the statements did not “offend Crawford or the Sixth Amendment.” 

Further, the court found that “Clark’s post-arrest recorded conversations with Grooms were,” in fact, conspirator statements, and thus admissible, even though Clark was cooperating with the government at the time.  The prosecution need only show that a conspiracy existed, the defendant against whom the statement is offered was a member of the conspiracy and that the statement was made in the course of and in furtherance of the conspiracy.

After consideration of numerous other issues, Grooms’ conviction was upheld.

EVIDENCE

U.S. v. Lloyd

462 F.3d 510 (6th Cir. Ohio 2006)
FACTS:  On Nov. 6, 2003, at about 1115, a man robbed a bank branch in Dayton, Ohio.   He grabbed a bank teller and forced the teller to open the vault to the cash supply.  He took all of the cash, stuffed it into a pillowcase, and left the bank.  

Dayton officers quickly arrived, and spotted “Lloyd, sitting alone at a bus stop near the bank shortly after the robbery.”  Determining Lloyd to be a suspect, they apprehended him.  They found a black gun in his waistband and a shopping bag containing the pillowcase and about $35,000 in “strapped cash” sitting at his feet.  They also received a “shoe impression” left when he tried to jump over the bank counter.  

He was charged with armed bank robbery and related charges, and was subsequently convicted.  He appealed.

ISSUE:
May a shoe impression be introduced as evidence?

HOLDING:
Yes
DISCUSSION:  Lloyd argued that the trial court “should not have permitted the prosecution to play a tape of the 911 calls from the bank and that it should not have allowed evidence regarding a comparison of the shoe impression from the teller’s counter with an impression from the shoe that Lloyd was wearing when he was arrested shortly after the robbery occurred.”   

First, the 911 tape contained the calls between the bank employees and the 911 operator both during and immediately after the robbery.  During the trial, the employees made reference to the content of their conversations, but Lloyd argued the introduction of the actual tape was cumulative and was prejudicial, due to the “emotional and distraught quality” of the voices.  The Court, however, agreed that the tape provided “relevant and probative evidence.”  The Court granted that since the employees testified to the same information, the need for the tape was lessened.  It noted that the only danger of unfair prejudice was because of the voices on the tape, but the court found that risk to be minimal. 

With regards to the print, the Court objected to the testimony of an expert in “footwear impression analysis.”   The expert stated that her analysis was impaired because the shoeprint taken was imperfect and because Lloyd’s shoes were “relatively new and unworn.”   She was unable to make a positive match, but did testify to its similarity is size and tread design.    Although Lloyd argued it had little probative value, the Court agreed with the trial court that, in fact, it had “considerable probative value.”   In particular, the court noted that while the number of such shoes overall might be high, that the “number of such shoes present in the vicinity of the crime scene shortly after the robbery was obviously much smaller,” and the fact that he was found a short distance from the bank, wearing shoes of the same size and tread design, is quite probative.  

Lloyd’s conviction was upheld.

EVIDENCE – CRAWFORD

Stallings v. Bobby

464 F.3d 576 (6th Cir. Ohio 2006)
FACTS:  On the day in question, Officer Simcox made a vehicle stop.  Stallings was driving the car, and Quarterman and Penson were passengers.  Simcox discovered “fake cocaine” and counterfeit money in Quarterman’s pockets and also found a gun in the backseat.  Quarterman admitted to ownership of the items in the car, but because he was on parole, he didn’t want to “go down” on a weapons case.  He “offered to implicate Stallings as the owner of the gun if the officers would ‘help him.’”  Simcox agreed to do so if Quarterman cooperated.  

Quarterman gave Simcox information about weapons and drugs kept at a particular house, and using that information, the officers obtained a search warrant.  (The home, however, was owned by one Angela Roberts.)  There, they found guns in a duffel bag, crack cocaine in various places and a digital scale.  Roberts arrived during the search and was handcuffed by the police.  

When asked, Roberts told the officers that the items belonged to Quarterman.  Some time later, after she was booked and her children taken away, “she gave police a written statement saying that she had lied and the contraband actually belonged to Stallings.”   Stallings was eventually indicted on a variety of federal charges.  

At a bench trial, Roberts described her relationship with Stallings.  She claimed that he brought the items in question to her house and asked her to keep them there, and that she’d originally lied because Stallings had asked her to do so.  Quarterman was requested to testify but he refused, claiming that everything he’d said before was false.  Officer Simcox was called to testify in “an effort to get Quarterman’s previous statement into evidence.  “Simcox repeated the statements that Quarterman had given inculpating Stallings.”   The trial court admitted the hearsay statements, finding that Quarterman was legally unavailable because he refused to testify.  

The Court eventually dismissed all of the charges except that of possession of cocaine, and at trial, Stallings was convicted of that charge.  He appealed, and the Ohio state appellate court upheld the conviction, but remanded for sentencing.  On a second appeal, Stallings pursued the case in the state courts, with no success, and eventually made a motion for habeas corpus, arguing that he’d been denied his right to confrontation under the Sixth Amendment.

In the federal court, the magistrate judge originally found that the trial court had violated Stallings’ rights by admitting Quarterman’s out-of-court statements, but that the error did not warrant overturning the conviction.  The District Court judge followed the magistrate judge’s recommendation and dismissed the petition.   Stallings appealed.

ISSUE:
Is a statement in violation of the Confrontation Clause subject to being excluded if it is material to the case?

HOLDING:
Yes

DISCUSSION:   The court noted, initially, that it was “clear that Quarterman’s statement would be inadmissible under the current state of the law because it was obviously testimonial in nature.”
    Although the District Court had agreed that “an accomplice’s statements that shift or spread the blame to a criminal defendants” fall “outside the realm of those ‘hearsay exception[s] [that are] so trustworthy that adversarial testing can be expected to add little to [the statements’] reliability,’” it still denied the petition, finding that the statement “did not have a substantial and injurious influence on the jury’s verdict” because of other evidence that Stallings owned the items in question.  

However, the Court noted that what the trial court ignored was the mandate of Delaware v. Van Arsdall, which held that when “determining whether a Confrontation Clause violation is harmless, courts must consider such factors as ‘the importance of the witness’[s] testimony in the prosecution’s case, whether the testimony was cumulative, the presence or absence of evidence corroborating or contradicting the testimony of the witness on material points, … and, of course, the overall strength of the prosecution’s case.”
  The Court found it “difficult to conclude that Quarterman’s statement to police did not play an important role in the prosecution’s case, given that nearly half of the prosecution’s closing argument was focused on Quarterman’s statements.”  The Court noted, also, that “Roberts’ testimony was itself impeached in several respects and the Quarterman’s statement undoubtedly served as necessary corroboration in the mind of the fact-finder.”   The Court found it “entirely possible that the trial judge would not have accepted Roberts’s testimony, standing alone, as a sufficient basis to convict” given that she had “several incentives to implicate Stallings falsely.”  The only other evidence found at the scene, fingerprints, provided no connection between Stallings and the packages of the drug.  

The District Court judgment was reversed, and the case remanded with instructions to issue the writ of habeas corpus. 

42 U.S.C. §1983 - ARREST
Henderson v. Reyda

192 Fed.Appx. 392 (6th Cir. Tenn. 2006)
FACTS:  On Dec. 30, 2002, Dep. Reyda (Knox County, Tenn.) was on patrol, at about 10:30 p.m.,  when he spotted a pickup truck “parked at the closed gate of the” Three Ridges Golf Course.  There had been previous break-ins and vandalism in the area, and becoming suspicious, Reyda searched around and then climbed over the gate and began walking toward the course.   Angela Henderson appeared, running toward the course.  Reyda asked her what she was doing, and she replied she’d been taking a walk.  He did not believe her, so he “grabbed her arm in an attempt to escort her back to the truck at which point she resisted.”  

Reyda testified later than Henderson “slapped him on the forehead,” which she denied, stating instead that he “grabbed her sweatshirt hood, dragged her down the hill and then slammed her to the ground.”  Both agree that at some point, Reyda got Henderson handcuffed and that he placed her on the hood of her truck, and that he struck an item (later found to be her keys) out of her hand.  

Henderson was arrested, transported and charged with assault, possession of marijuana and drug paraphernalia. The drug charges were eventually dismissed, and she was indicted for the assault and for criminal trespass.  She was acquitted at trial.  Following this, she filed a lawsuit against Dep. Reyda and Sheriff Hutchinson.  They requested, and received summary judgment, and the state claims were returned to the state court for further proceedings.  

Henderson appealed.

ISSUE:
Is there a fundamental right to be cited rather than arrested on a minor offense?

HOLDING:
No

DISCUSSION:  The Court noted that she had not, in fact, pled a claim of excessive force, although she claimed to have done so, and upheld the trial court’s decision on that regard.  Further, the Court concluded, despite a procedural issue in the decision made by the District Court, it found that Court’s decision to be “ultimately correct.”  It found that the case “clearly stem[med] from Reyda’s seizure of Henderson’s person while investigating potential criminal acts.”  As such, it must be considered under the Fourth Amendment’s “objective reasonableness” standard, even though Henderson made her claims based upon the Fifth and the Fourteenth Amendment, the later of which has a subjective standard.  

The Court noted that Reyda had, in fact, sufficient probable cause to arrest Henderson for assault, and that issue was resolved during the criminal proceeding, and since that court held that there was probable cause, that issue could not be challenged by a separate lawsuit.  

Henderson further argued that under Tennessee law, she should have been cited for her actions, rather than arrested – presumably her original offense of criminal trespass – and that she has a “fundamental right to be served with a citation rather than subject to a full arrest for a misdemeanor.”  The Court, however, found no “fundamental right” in the “choice of a written citation rather than full arrest once the officer has probable cause to make that arrest” and quickly dismissed that claim. 

Because the underlying case against Dep. Reyda was dismissed, the court also dismissed the case against the Sheriff and the county. 

The Court upheld the federal claims and remanded the state claims back to Tennessee. 

Nails v. Riggs

2006 WL 2220993 6th Cir. (Ky.) 2006
FACTS:   On June 8, 2001, Sylvia Nails “was in a hurry to take her son to a pediatrician” for an appointment in 20 minutes.  However, “Mr. Nails was not overly concerned about the pediatrician’s appointment; he wanted to find the garage door opener.”  They fought over the matter, and eventually, Ms. Nails called the Vine Grove PD for help in getting her car keys from her husband.

Chief Riggs arrived at the scene.  He discussed the matter with Mr. Nails, trying to get the keys from him.   Ms. Riggs approached the two and demanded her keys.  Ms. Nails later claimed that “she did not yell or gesticulate wildly,” but merely “’talked’ to Riggs and put her hand up towards her own body six inches from her own face, making a talk-to-the-hand gesture.”  She stated she was “upset because Riggs ‘disrespected’ her” but claimed that “she was not being violent or noisy at all.”  

Riggs stated that he arrived in response to a domestic disturbance/assault call and testified that “Nails was ‘screaming, shouting different things about some car keys.’”  Riggs told her to go inside the house, and she refused – he wanted to talk to Mr. Nails without Ms. Nails being present.  Riggs claimed that there was heated verbal comments made, which Ms. Nails denied, and finally, Riggs arrested her for disorderly conduct and resisting arrest. 

Further, Ms. Nails argued that “Riggs displayed racial animus before and after the arrest,” which he denied.   She also claimed that he used too much force in making the arrest, and that she was “knocked unconscious after being slammed into a car,” resulting in a need for medical treatment, which again, Riggs denied, stating instead that she “faked a seizure” but did not appear to be in any visible pain. 

Riggs claimed that she was in a public place, her front yard, while Nails denied that her front yard was legally a public place.  Riggs did not state if anyone other than her husband and children were present.  

Nails’ case was dismissed in November, 2001, and she filed a lawsuit, pro se, against Riggs one day before the statute of limitations ran out.
   After retaining an attorney, the lawsuit was amended in March, 2003, to state claims against Riggs, in his individual capacity, and the City of Vine Grove, under both state and federal claims, under 42 U.S.C. §1983. 

In 2004, the District Court dismissed all of the federal claims, as well as the state claims, finding that “there was probable cause to arrest Nails for disorderly conduct as a matter of law.”   Nails submitted medical records in support of her federal claim and requested reconsideration, and the District Court revived the claim that “Riggs used excessive force” in making the arrest, and further, that Riggs was not entitled to qualified immunity on that claim. 

The excessive force claim went to trial.  The jury instructions, however, indicated that the underlying arrest was lawful and supported by probable cause, which Nails’ contested.  Riggs was exonerated by the jury, and Nails appealed.

ISSUE:
Is one’s front yard a public place under Kentucky law?

HOLDING:
No (but see note)

DISCUSSION:  First, the Court discussed the issue of the late amendment to the original complaint, and found that the District Court was correct in finding that the amended complaint properly related back to the original, flawed complaint in that it put Chief Riggs on notice that the lawsuit had been filed against him in his individual capacity.  (The Court noted that Riggs claimed he had not claimed the defense of qualified immunity to the original lawsuit, but the record apparently indicated that he did so, in his answer, thereby acknowledging receipt and knowledge of that lawsuit against him.)  

The Court, however, disagreed with the trial court’s “decision that there was probable cause to arrest under Kentucky’s disorderly conduct statute,” but found that “Kentucky cases are not sufficiently clear that Riggs actions violated clearly established law.”   As such, the Court found that Riggs was “entitled to qualified immunity.”  

The Court further noted that “a jury could find that Nails was neither in a public place nor might create risk of public disturbance.”   The Court found that “Nails disagreement with Officer Riggs on her own front lawn is the type of behavior the drafters of Kentucky Revised Statutes 525.060 sought to exclude from the definition of disorderly conduct.”   The Court reviewed the actual language of the statute and concluded that a rational jury could decide that the conduct described in the case did not satisfy the elements of disorderly conduct in Kentucky.  Specifically, it noted that “[a] jury could reasonably conclude that the only person who was alarmed by Nails’ conduct was Chief Riggs” and that further “[c]ausing alarm only to a police officer cannot form the basis of an arrest for disorderly conduct.”
     The Court contrasted this case with the situation in Collins v. Com.,  in which a “domestic dispute, including boisterous noise, risked annoying neighbors because it was 2:00 a.m. in a trailer park.”   The Court noted the difference in time (0200 vs. 1000) and the proximity of the trailer in question to other residence.  The Court placed great emphasis on the “potential for alarm to the neighbors,” which was simply not shown in this case. 

The Court also found that a “jury could conclude Nails was not in a public place because she was on her front lawn with her family watching from the porch.”  Riggs argued that she was in a public place, her front yard, but the court found that “such an assertion is incorrect as a matter of law.”  

However, the Court agreed that since the potential illegality of the arrest was not clearly established, that qualified immunity was appropriate.   As it stated, “[t]he fact that the distinguished Chief Judge of the Western District of Kentucky held that there was probable cause lends support to the conclusion that an objectively reasonable police officer could come to the same conclusion.”  

The Court further found that the dismissal of the case against the City of Vine Grove, on an allegation of failure to train, was appropriate, as the “[e]vidence on the record shows that Riggs received a standard number of training hours.”  Nails presented no evidence “that the training offered was deficient at all, much less that it reached the level of constitutional deficiency.”  

Certain of the issues related to the state law claims were remanded back to the lower court, while the verdict in favor of Chief Riggs on the excessive force claim was upheld.  The summary judgment with regards to the remaining federal claims was also upheld. 

42 U.S.C. §1983 – FALSE ARREST

Krantz v. City of Toledo

2006 WL 2706510 (6th Cir. Ohio 2006)
FACTS:  This situation arises “out of a long-running dispute between George Krantz and his ex-girlfriend, Patricia Wyman, over the custody of their then five-year-old son Dakota.”  The pair split up shortly after Dakota’s birth.  Initially, Dakota was placed with his maternal grandmother, with both parents entitled to visitation.  The next year, Wyman received custody, with Krantz having scheduled visitation but with a third-party pickup and drop-off, because of the volatile nature of the Krantz-Wyman relationship.    In 2002, due to a procedural error, custody of the child reverted to Lucas County Children’s Services (LCCS) although apparently Dakota stayed with his mother and the previous arrangement for visitation continued.  

In August, 2002, Wyman complained that Krantz had failed to return the child as expected, some two days before.  When the child was not returned by a week later, although Krantz had apparently appeared in court, Wyman “went to the police for assistance.”  Det. Schroeder checked with LCCS and was told, mistakenly, that Wyman was the custodial parent.  On Aug. 15, Det. Schroeder went to the Krantz home and saw Krantz leaving with two children – apparently he was taking them to a sitter.  Realizing he was being followed, however, Krantz returned to his home, while Schroeder called for uniformed officers to assist.  

Officers Scherer and Lewis arrived, and signaled for Krantz to stop the car.  When they returned to the house, Krantz got out “yelling and using profanity at the officers.”  Despite the officers pulling their weapons, Krantz continued to “yell and curse.”  

Officer Wallace arrived and told Krantz to put his hands on the van, and when Krantz refused, Wallace “used some force to push Krantz up against the side of the van.”  They struggled as Wallace patted Krantz down and handcuffed him.  

Schroeder tried to talk to Krantz “who vehemently and loudly insisted that Wyman did not have custody of the child” and told them that paperwork in the vehicle would confirm that.  Scherer retrieved the papers and they were examined, but Schroeder realized that “the question of custody was not clearly spelled out.”  LCCS was called, and the caseworker told them that Wyman did have custody.   Wyman was contacted and came to the scene, fetching her child, and once she left, Krantz was effectively released.  

Krantz was charged with interfering with custody, but that charge was dismissed because under the order in place at the time, “neither Wyman nor Krantz had legal custody of Dakota.”  A later hearing reverted custody back to Wyman, with Krantz having visitation.

Krantz sued the City of Toledo, certain of the officers and the social services agency.  Summary judgment was awarded to the defendants, and Krantz appealed.

ISSUE:
Is simply detaining an individual with handcuffs always a de facto arrest? 


HOLDING:
No
DISCUSSION:    The Court  first addressed a number of claims made under Ohio state law and found that although the caseworker made a mistake in telling the officers that Wyman had custody, that the officers’ actions, in relying upon her statement, was appropriate.  

With regards to the 42 U.S.C. §1983 action, Krantz argued that “he was unlawfully detained and arrested without justification or probable cause.”  The Court agreed that “a seizure occurred when the officers stopped [Krantz’s] van by means of a show of authority” but further agreed that Schroeder, and the other officers, had at the least reasonable suspicion that Krantz  “was committing the offense of unlawful interference with custody of the child.”   

The Court reasoned that Krantz’s “main contention seems to be that the Terry stop ripened almost immediately into a de facto arrest not supported by probable cause when the officers drew their weapons, handcuffed him, and physically held him against the van during the duration of the stop.”  The Court found, however, that displaying weapons and using handcuffs did not take a situation out of the bounds of a Terry stop, and were an appropriate response to Krantz’s actions.    Krantz was not taken to another location, was not placed in a police car nor was he given Miranda warnings.  The stop lasted approximately 25 minutes.  

The lower court’s decision was affirmed.

42 U.S.C. §1983 – USE OF FORCE

Hubbard v. Gross

2006 WL 2787044 (6th Cir. Ky. 2006)
FACTS:  On May 8, 2002, at about 0200, Officer Gray (Cynthiana PD) was dispatched on a 911 call regarding a reckless driver.  Gray suspected the driver was impaired and pulled him over, and Gray then smelled an alcoholic beverage on the drivers’ breath and “an open bottle of Jim Beam bourbon on the passenger side.”    The driver did not have a license, but gave his name (Joshua Hubbard) and a Social Security number.  

Hubbard failed three field sobriety tests, and apparently a PBT, as well.  Gray arrested Hubbard and transported him to the hospital.  Officer Gross followed them.  Gray tried to contact an attorney at the hospital, and then refused a blood test.  Gray and Gross “prepared to take Hubbard to the police substation for processing.”   Hubbard claimed to be passively resisting on the way, but Gray and Gross testified that he “resisted violently.”  “Pushing, kicking, bleeding, swelling, swearing, and a broken hand ensued.”   Specifically, “a bone in Hubbard’s hand was broken.”   Also as a result of the fight, “Gray … developed a knot on his cheek” from being head-butted.  Video evidence indicated that Hubbard was highly agitated at the police station following the hospital altercation, refusing to sit down and goading Gross to fight, and the trial court permitted it to be introduced as evidence of “Hubbard’s drunk and abusive state” even though the tape did include mention of his previous arrests.

Hubbard was refused at the jail, and Gray and Gross took Hubbard back to the hospital, some two hours after the initial fight.  His hand was splinted.

At jury trial, the officers use of force was found to be reasonable. 

ISSUE:
Is a violent arrest necessarily an unlawful arrest? 

HOLDING:
No

DISCUSSION:  The Court noted that there was “no dispute that Hubbard got roughed up during the takedown, but there is a dispute as to whether Hubbard requested medical attention or was obviously injured.”  Hubbard apparently displayed some wrist swelling, and “significant swelling in his right hand.”   Hubbard had claimed the officers taunted him when he asked for medical treatment, but Gray and Gross claim that he didn’t ask for medical care and other witnesses corroborated that. 

The trial court had directed a verdict with regards to the claim of deliberate indifference to the medical needs, as Hubbard presented no evidence this his injuries would have been obvious or that he was in some way harmed by the two hour delay.  Subjectively, however, the appellate court found that there was evidence that the officers should have known of the seriousness of Hubbard’s injury, but that objectively, a two hour delay in seeking medical treatment was not outside of a reasonable time frame.  As such, Hubbard’s  deliberate indifference claim failed.

In addition to several other claims, Hubbard claimed a state law claim for “outrageous conduct.”  The Court found that “[b]ody slamming a suspect and cuffing him in a way that breaks his hand – while subduing him without unreasonable force – does not shock the conscience and is not ‘the most egregious official conduct.’”  Although Kentucky has a state tort of outrage, or “intentional infliction of emotional distress,” the Court found “no evidence of intent to cause emotional distress” and that Hubbard did not suffer severe emotional distress.   As such, that claim also failed.  

The Court also upheld the admission of the entire video tape, even though it did include prejudicial information concerning Hubbard’s prior arrests, because its “probative value was substantial” in showing his demeanor at the station.  

Finally, the Court found that the trial court was not wrong in refusing to permit the testimony of Dr. Cox, the plaintiff’s expert in “police practices.”  The Court found that his proffered testimony “would consist of legal conclusions” and that is not the proper scope for an expert witness.   The Court found that “[i]f the jury believed that Hubbard was being violent, the jury did not need expert opinion to determine whether it was reasonable to spray, cuff and restrain Hubbard.”   

The District Court’s judgment was upheld.

Alkhateeb v. Charter Township of Waterford

190 Fed. Appx. 443 (6th Cir. Mich. 2006)
FACTS: In May 2002, residents of Waterford township began to take notice of the activities of three Middle Eastern men, a blue Nissan and an ice cream truck. A man driving the blue Nissan was showing up regularly, sitting in his vehicle for up to a half-hour, watching the children play, and then driving away.  Once, the man also followed two 12 year old girls on bicycles.  The neighbors realized that the Nissan was connected in some way to an ice cream truck that would also appear in the area, and the driver of the Nissan would exchange a bag with the driver of the ice cream truck, with the Nissan driver leaving with the bag.  

“Shortly thereafter, the Waterford Police Department began receiving complaints of the suspicious activities.”  On Jun 17, 2002, Mrs. Bovee spotted the blue Nissan, and warned her grandsons to stay away from the car and the ice cream truck.  One boy, not warned, however, approached the ice cream truck, and Thomas Michaels, one of the boys, went with him to “protect him.”  Thomas told his grandmother that he saw a bag being passed, and that “he saw strange looking foil packets on the floor of the truck.”  When his mother arrived, and learned what had happened, she took her son directly to the police station to report it.


Sgt. Palombo interviewed Thomas, who described the men (characterized as “Arab”) and what he had seen.  The report was forwarded to the detective bureau.  Three days later, Mrs. Bovee and other neighbors saw the vehicles again, and they called the police.  Undercover officers responded, and observed two men, one of whom was Alkhateeb, sitting in the blue Nissan.  They watched an exchange with Basim, driving the ice cream truck, and in fact, they swapped vehicles.  

At approximately 5:30 p.m., Officer Lemos stopped the vehicle by blocking their exit.  He was in plainclothes, but wearing a badge.  Other officers arrived to assist in the detention of the three men.  They were proned out and then frisked, and eventually moved to sit in the back of patrol cars at the scene.  They retrieved ID from at least one of the men, as well as other items, including photos, and a “calendar page for September 2001 with a name and phone number written on it.”   Eventually, photocopies of the items were forwarded to the FBI.   A drug dog was dispatched, and by 6 p.m.,  Elvis had failed to alert to anything in the vehicles.  The men were all released.  The entire stop, recorded on police video, “lasted 38 minutes.”  (In fact, it may have lasted up to 45 minutes, as the vehicle with the camera did not arrive until the men were already out of their vehicles and on the ground.) 

Various neighbors witnessed the encounter, and all testified “that the police officers conducted themselves in a calm, orderly, and professional manner” … “and that the [three men] were never verbally nor physically abused.”   However, Alkhateeb alleged that he was kicked in the back, had a gun placed to his head, swore at and that Det. Lemos “repeatedly demanded to know whether he was Arabic.” He stated one of the officers “knelt down hard on the back of his neck” and that he was “handled ‘too roughly.’”   

The three men filed suit under 42 U.S.C. §1983, claiming that the officers’ actions were motivated by their ethnicity, and that they were, among other things, subjected to an unlawful search and seizure.   The defendant officers and the city requested summary judgment, and they received that on all claims, with the exception of Alkhateeb’s Fourth Amendment excessive force claim.  The Court also denied qualified immunity on that claim.

ISSUE:
Is a use of force against a suspect against whom no criminal action is identified appropriate?


HOLDING:
No

DISCUSSION:  The Court reviewed the standards for a decision on this type of case.  The Court noted that “[w]hether the force used during a seizure is objectively reasonable ‘depends on the totality of the circumstances, including 1) the severity of the crime, 2) whether the suspect poses an immediate threat to the safety of the officers or others, and 3) whether he is actively resisting arrest or attempting to evade arrest by flight.”
  Other factors could also be considered.   

In this situation, the court noted, “no crime was committed.”  The original dispatch did not reflect that the nature of the suspected activity was related to drugs.   There was also no evidence that the three men presented any threat to the officers.  Alkhateeb and his two friends presented no apparent threat, and made no attempt to struggle or flee.  The officers searched his pockets and “confiscated his personal possessions without his consent.”   In addition, “the unlawfulness of holding a gun to a suspect’s head while berating him about his nationality is apparent” and that no reasonable officer would think it was lawful, thus preventing the court from finding qualified immunity to be appropriate. 


The Court concluded that “with the fact viewed in the light most favorable to Basim (Alkhateeb), the officers inflicted force that was gratuitous and would have been recognized by a reasonable officer as excessive.”  Further, “[o]fficers are and have been on notice that the use of gratuitous force against a detained and passive or non-resisting suspect violates the Constitution.”  

The Court affirmed the trial court’s decision to deny summary judgment on the basis of qualified immunity.
42 U.S.C. §1983 – SPECIAL RELATIONSHIP

Howard v. Bayes

457 F.3d 568 (6th Cir. Ky. 2006)
FACTS:  On April 29, 2002, Deputy Bayes (Magoffin Co. SO) “responded to a 911 call regarding a possible drug overdose” at the home of Tammy Howard.  When he arrived, he found Howard, her boyfriend Williams, and possibly as many as four EMTs inside.  Williams told Bayes that he thought Howard had “taken some pills” and Howard assured Bayes there had been no violence.  Bayes saw no sign of physical violence, either on Howard or at the scene.  One of the EMTs later testified to a “little mark” under Howard’s eye that appeared to be several days old, but nothing else. She did not complain to the EMTs of any abuse or violence and appeared to one of them to be “happy.”   

Deputy Adams arrived, and he also later testified that he saw nothing that caused him concern, nor did Howard relate any concerns to him.   All agreed that Howard had been drinking, but the EMTs found that she was “alert to person, place [and] time.”  She declined treatment and “signed a refusal-of-treatment form.”  The deputies and the EMTs left.

The next morning, EMS was again summoned to the house.  Howard was apparently found to have “been physically beaten and … unconscious” and was immediately transported.  She died several days later.  Williams was ultimately convicted of her murder.

Howard’s father filed sued against Bayes and the County under 42 U.S.C. §1983, claiming that her rights under the Fourth and the Fourteenth Amendments had been violated.  He argued that “Bayes breached his duty under Kentucky law to arrest Williams the night before Williams killed Howard, which violated Howard’s procedural due process rights.”  He also brought state law claims (wrongful death) against Bayes, and sued Sheriff Montgomery for negligent supervision and training.  Finally, he sued the Magoffin County Fiscal Court as Bayes’ employer.

Upon motion, the District Court awarded a summary judgment, and the case dismissed.  Howard appealed.

ISSUE:
Is there an individual right (benefiting the victim) to have a domestic abuser arrested?


HOLDING:
No
DISCUSSION:  Howard’s father argued “that Howard had a procedural due process right under Kentucky law to have Williams arrested the night before her murder.”  He relied upon two Kentucky statutes to support that claim.  First KRS 403.785(2) states that an officer should use “all reasonable means” to prevent further abuse, when abuse is suspected.  He also cites KRS 431.064, which states that arrest is mandatory when an officer has probable cause to believe an individual has violated a release condition.   Howard’s father claimed that either, or both, of these statutes create a “mandatory duty to protect those involved” and that, in turn, “creates an entitlement that rises to the level of a protected property interest.”
  

The Court looked to its recent decision in Town of Castle Rock, Colorado v. Gonzales.
   In that case, the Court “rejected out of hand the possibility that ‘the mandatory language … afford[ed] the police no discretion.’”
  However, the Court, in that case, went on to find that “even if the statute were mandatory, Gonzales would not be entitled to the enforcement of that mandate.”  The Court was unwilling to create a “personal entitlement to something as vague and novel as enforcement of restraining orders” and refused to find that Colorado had intended to create such a property right, especially when there was no direct monetary benefit tied to the entitlement.

With this in mind, the Court looked to the case at bar.  First, it noted that the first statute did not contain any “mandatory language” and as such, is essentially irrelevant, as it creates, at best, a “discretionary authority to arrest.”    The Court found the second statute to be “not materially different” from the Colorado statute.  “Any resulting benefit to the victims, and society at large, is indirect.”  The Court agreed that summary judgment was appropriate.


Turning to the wrongful death claim, the Court noted that “there is generally no duty owing from the police to a citizen to protect from harm or injury.”
   A negligence action is “available only were (1) the victim was in state custody or otherwise restrained by the state at the time of injury, and (2) the injurious conduct was committed by a state actor.”  Neither factor was present in this case, and the Court properly dismissed that claim as well. 

Caldwell v. City of Louisville

2006 WL 2661144 C.A.6 (Ky.) 2006
FACTS:  On July 4, 2000, Rebecca Caldwell contacted the Louisville Police Department
 and reported to the call-taker that Benjamin Mills, her live-in boyfriend, had physically assaulted her.  The complaint was assigned to Det. Lett, in the domestic violence unit, who tried to contact Caldwell by leaving phone messages and messages on her door.  She was not able to reach Caldwell that day, and the opinion does not indicate if Lett made further attempts to contact Caldwell during the next month. 

On August 9, Caldwell called Lett and complained that Mills had again assaulted her, and had also threatened her that "no one was going to leave alive."  Lett and Det. Fisher went to Caldwell's home but were not able to find her.  Later that day, they returned to Caldwell's apartment and "found [Caldwell] crying and physically bruised."  They took Caldwell to the "warrant clerk's office of the LPD"
 so that she could get a warrant against Mills.  Lett, believing this to be a "volatile situation" that warranted special treatment, "hand-carried the warrant to a local prosecutor, submitted it to a judge, and returned the document to the warrant clerk for official processing."  The warrant charged Mills with Terroristic Threatening, Assault in the Fourth Degree and Unlawful Imprisonment in the Second Degree.  Lett also contacted Caldwell's landlord, suggesting the locks be changed.  

While Lett was getting the warrant processed, Fisher was working with Caldwell to get an emergency protective order issued.  However, Caldwell refused to cooperate, refused to sign the paperwork and in fact, scrawled "fuck you" across the paperwork.
  As such, an EPO was not issued.  Caldwell left the office.  Mills was arrested later that day on the warrant.  Apparently Lett advised Caldwell of the arrest, as the opinion notes that Caldwell emphatically told Lett "I didn't call you, I don't need you, I don't even know why you're here."  She further told Lett that the officers "were causing the problem, and that she and Mr. Mills wanted to get married."  

On August 21, Caldwell continued to refuse to assist Lett in pursuing the criminal case against Mills.  On August 22, Lett personally initiated and obtained a warrant against Mills for the alleged July 4th assault.
  Seven days later, Caldwell filed a complaint with Internal Affairs, claiming that Lett and Fisher had "over executed their authority" by transporting Caldwell to the Fifth District police headquarters, denying her the chance to call her mother, coercing her to sign documents against Mills and forcing her to take a warrant on Mills.  

On August 23, Mills' bond was reduced to $1,000 after Mills' father assured the judge that he would keep Mills at his home.  The Court set aside the second warrant and released Mills to his father.

The County Attorney appealed this decision to the Circuit Court, stating that if Mills "is allowed to be released and freely roam and have unlimited access to the victim, the Commonwealth verily believes that [he] will further intimidate and harm the victim."  The Circuit Court agreed and instructed the lower court to revoke the bond and issue a bench warrant for Mills, which it did on September 13.  The County Attorney called Lett and advised her of what had happened, apparently wanting Lett to serve the bench warrant, but Lett told her that she would have to check with her command staff because of the pending IA complaint.  As a result, the arrest warrant "remained in LPD's warrant processing system for six days before it finally reached the Department's field office for implementation."
  A footnote to the opinion indicated that a LPD commander was questioned about this process during the trial (presumably Mills' subsequent trial) and he stated that the department kept no record of when warrants were received and that they did not have a method of "tracking the location or status of warrants in their system."  The commander further agreed there was "no policy dictating a time period for how long it should take to process a warrant."   Chief Smith acknowledged this was correct, but agreed that six days for warrant processing was unacceptable.  The Court noted "[s]ignificantly, these problems persisted despite Smith's admission that in June 1999, fifteen months prior to Rebecca's murder, a committee had been established to 'review ... the warrant process and outstanding warrants.'" 

On September 18, IA began its investigation concerning Caldwell's assertions against Lett with an interview of Lett.  Although the Court noted that the "warrant for Mills' arrest was still being processed" at that time, the opinion did not indicate dates.  At the interview, apparently in response to a question about serving the warrant, Lett stated "I won't serve [the warrant], I'll have someone else serve it, but I won't go over there and serve it."  On that day, and before the warrant was served, Mills strangled Caldwell to death.

As administrator of Caldwell's estate, her mother, Christy Caldwell, filed suit under 42 U.S.C. §1983, claiming that the City failed in its duty to protect Rebecca Caldwell, and that Caldwell "had been made more vulnerable to danger through LPD's inadequate warrant processing system and subsequent pursuit of a case against Mills."  The City contended "no causal connection ever existed between its challenged conduct and Mills' private acts of violence."  The U.S. District Court awarded summary judgment in favor of the City, ruling that it could not find that the "City's culpability rose to the level of 'conscience-shocking.'"  (Note that the lawsuit did not name Lett or Fisher, only the City of Louisville.)

The District Court had awarded only partial summary judgment to the City of Louisville, and that was appealed by  Caldwell’s estate representative.  The District Court had “concluded Caldwell asserted a viable claim for a violation of Rebecca’s constitutional right to substantial due process.”  The City requested reconsideration of the case, on the basis of the Castle Rock decision.
ISSUE:
Is there a difference between a claim under substantive due process and procedural due process? 

HOLDING:
Yes

DISCUSSION:  Under the legal doctrine of law-of-the-case, the Court concluded that it could not reconsider “issues decided at an earlier stage of the case” barring extraordinary conditions.  The City argued that the case of Castle Rock v. Gonzales
 created a “subsequent contrary and controlling view of the case law” upon the facts of the case at bar.  

The Court, however, concluded that Castle Rock addressed “procedural due process and how it relates to the facts at issue in that case.”  Because the Court found that the officers had discretion in enforcing what the legislature designated as mandatory restraining orders, the Court found that the plaintiff in that case did not have a legal entitlement to enforcement of the restraining order.”   The City argued that the “only way Caldwell’s claim is actionable is if Rebecca had some sort of right to having Benjamin Mills arrested.”   However, the Court distinguished between substantive and procedural due process claims.   Caldwell’s “claims are founded on a completely separate theory of liability” than that of the plaintiff in Castle Rock.  Caldwell’s claim was based on the “state-created-danger exception to DeShaney’s
 general rule that the state is not liable for protecting individuals from harm inflicted by a third party.”   The Court reviewed prior case law, and concluded that “nothing in Castle Rock … compels a conclusion the Supreme Court intended to eliminate the state-created-danger exception to the DeShaney rule.”    

As such, the Court found that since “Castle Rock did not specifically address any substantive due process claims under the DeShaney state-created-danger exception,” that decision does not overrule or supersede the previous decision in this case. 
42 U.S.C. §1983 - FIRST AMENDMENT

Swieciki v. Delgardo

463 F.3d 489 (6th Cir. Ohio 2006)
FACTS:  During a Cleveland Indians baseball game, Swiecicki and friends cheered and heckled players.  Officer Delgado, a Cleveland PD officer working off-duty at the game in uniform, “allegedly heard Swiecicki using profane language.”
  As the stadium had a rule that obscene, abusive or antisocial conduct was prohibited, Delgado instructed Swiecicki to “halt his behavior or leave the stadium.”  Swiecicki apparently did not obey, because “Delgado placed Swiecicki in the ‘escort position’ and began leading him out of the bleachers.”   At some point, Delgado arrested him and “wrestled him to the ground,”  apparently as a result of some resistance on Swiecicki part.   Delgado also claimed that Swiecicki was intoxicated.   Later, Swiecicki was convicted of disorderly conduct and resisting arrest, but those convictions were appealed and eventually overturned.  

Swiecicki filed a lawsuit against Delgado, arguing that the arrest was without probable cause, and further, that he used excessive force during the arrest.  The District Court awarded Delgado qualified immunity and Swiecicki appealed.

ISSUE:
Is an arrest permitted for First Amendment protected speech?
HOLDING:
No

DISCUSSION:   The Court first disposed of a claim that Swiecicki’s excessive force claim was outside the statute of limitations
 holding that it “did not begin to run until Swiecicki’s state-court conviction was overturned.  (The defense had argued that it began to run when he was actually arrested, which would have made it filed too late.) 

The District Court had held that Delgado was not acting under color of state law, as a Cleveland police officer, but instead, that he was acting as a security guard.   All parties agree that Delgado was off-duty and not being paid by the City of Cleveland, but that he was in full uniform and “carrying his  official weapons.”   If he was not a state actor, a lawsuit under 42 U.S.C. §1983 would not be warranted, pursuant to Redding v.  St. Edward.
   The Court agreed that even if the interaction started out with Delgado acting as a security guard, once he “asserted his official state power” by arresting Swiecicki, he became a state actor.    The Court noted that Delgado was hired by Jacobs Field specifically to intervene “in cases requiring police action.”   In addition, Swiecicki was not “peaceably ejected,” as might have been done by a civilian security guard, but was forcibly removed from the field and arrested.   The appellate court reversed the trial court decision and held that Delgado was a state actor for purposes of the lawsuit. 

Next, the Court discussed whether qualified immunity was appropriate in this case.   First, Swiecicki argued that “his heckling was not so offensive as to give Delgado probable cause to believe that Swiecicki was violating the [Cleveland] disorderly conduct ordinance,” and further argued that his statements were not profane.  (And, Swiecicki claimed, even if they were, they were still protected, as they did not rise to the level of “fighting worlds.”
)   Further, “[a]n officer may not base his probable-cause determination on speech protected by the First Amendment.”
  The Court noted that while the content cannot be the basis for an arrest, the manner might have been, but found that “no one actually complained about his behavior” and that “almost everyone in the stands was shouting.”  Further, it noted that Jacobs Field “encourages fans to cheer and make noise, meaning that loud or even rowdy behavior was commonplace at games.”    As such, “Delgado did not have probable cause to believe that the manner of Swiecicki’s speech rose to a level prohibited by the disorderly conduct ordinance.”    Since the resisting arrest charge is only permitted if the underlying arrest was lawful, even finding that he did pull away from Delgado during the arrest does not support the resisting arrest charge.  

With regards to Swiecicki’s First Amendment claim, the Court held that although Jacobs Field is a private area, that it was appropriate to challenge “Delgado’s decision as a state actor to threaten and later actually arrest him for an alleged violation of city ordinances.”   The Court found no indication that Swiecicki’s heckling rose to the level of fighting words, as there was no “evidence that other fans, even if they were offended by the jeers, were incited to become violent.”   Because “Swiecicki’s First Amendment right to free speech was … clearly established at the time of Delgado’s actions in question,” the Court reversed the trial court’s grant of qualified immunity.  Further, Swiecicki’s “verbal protests during his forcible removal from the game and subsequent arrest” was also lawful, the Court reversed the qualified immunity on that issue as well.

The Court concluded by stating that making a “federal case” out of being ejected from a baseball game “may well strike many as a colossal waste of judicial resources,” it was still essential to allow the case to proceed to a jury, as the result will be “totally dependent on whose version of the facts one believes” – the officer’s or the fan’s.  It held it to be inappropriate to decide the case in favor of the officer at this time, although a jury may well still decide that the officer’s actions were reasonable and lawful. 

NOTE:  In addition to the primary subject of this summary, agencies should be aware that they may incur liability for actions taken by officers working in off-duty jobs. 
42 U.S.C. §1983 - EXIGENCY
Estate of Bing v. City of Whitehall (Ohio)

456 F.3d 555 (6th Cir. Ohio 2006)
FACTS:  On Oct. 14, 2002, in the early evening,  “Bing fired his gun into the ground and into the air to frighten away from his property a group of minors who had been taunting him.”  Whitehall police arrived about 1830 in respond to “shots fired in the neighborhood.”  The first radio dispatched report said that “a juvenile wearing red clothing had fired a weapon.”  When they arrived at the scene, Officers Salyers and Adkins were directed to Bing’s house, where a crowd had gathered.  Members of the group told them that he was “inside the house and armed.”  Juveniles there told Det. Grebb that “Bing had shot at them.”  Other calls came in during that time complaining of Bing’s actions.

The officers established a perimeter.  They learned that he had fired a weapon (in fact, he’d fired twice) and appeared to be intoxicated.  Officer Salyers retrieved his shotgun and took up a position, later testifying that he “felt that his life was potentially in danger, given the report of shots fired.” 

The officers attempted to have the neighbors evacuate, but they refused to do so, and the “presence of the neighbors increased the police’s level of concern.”  The dispatcher attempted to contact Bing by telephone, but the line remained busy.   The officers learned that officers had been called to the home before and that “he had fired shots in the past.”  This elevated their concern and they decided not to enter immediately.  They could see Bing moving in the house, and called to him to leave his gun and surrender, but Bing ignored them. Sgt. Allen, at the scene,  “decided they would have to take more extraordinary measures: he called in the S.W.A.T. team.”  

By 1930 p.m. the S.W.A.T. team (11 members) had arrived, under the command of Sgt. Brandeberry.   The sergeant set about gathering intelligence from the officers on the scene, and was told that “Bing had fired his weapon ‘at’ neighborhood children.”   The opinion quoted testimony given by Brandeberry at the deposition, in which he stated that he believed the situation was very dangerous and that Bing would have been arrested if he had “made himself present for it.”    At 2043  a bag phone was tossed in, but Bing refused to answer it.  Within ten minutes, the SWAT team decided to “increase the pressure” by “firing pepper gas into the house through the windows.”   They could hear Bing coughing and gagging through the bag phone, which had a microphone, and Bing came to the side door under a carport.   However, when officers tried to approach him, he retreated back into the house.  They fired two more series of gas canisters, to no avail.  By about 2130, Finton, a friend of Bing’s arrived and tried to communicate with him through the PA, but got no response.  He told Brandeberry that Bing was an alcoholic who had been on a drinking binge, and that it was likely he’d also been huffing.  He told the sergeant that Bing would not pass out, and that he had several weapons in the house.

At some point. Sgt. Martin, another S.W.A.T. team leader, had the front door removed with a ram.  They were able to use a spotlight into the house.  About 2220, a flashbang was detonated in the house, near a bedroom window.  Bing fired a shot in response to that, but they “did not know whether Bing had shot himself, at random, or at them.”   They reinserted the bag phone, which had apparently been taken from the house at some point, at 2305.  Officer Salyers (now in S.W.A.T. gear) claimed “that he saw a bullet hole near the window and surmised from the fact that Bing had shot at them.”  (Det. Grebb agreed with this point.)  

Sgt. Brandeberry, believing that Bing had shot through the wall at the officers, decided, at this point, to raid the home, and a little before 2320, the team entered.  They wore masks because of the lingering pepper gas in the air, and used a flashbang to disorient Bing and to provide cover.  As they entered, Sgt. Martin noted a hole in an inside door that Bing was using to look and fire through, at them.  Martin shot twice through the door, with a shotgun.  Salyers also fired at Bing, through the hole.  Det. Grebb deployed a second flashbang to distract Bing, but it “ignited materials in the house, which instantly caught fire.”  The fire department arrived, but were not permitted to enter because the officers feared Bing might fire on them.  They “entered the house only after the fire grew more intense and it became evident that a person inside could not pose a threat to the firefighters.”  The firefighters found Bing’s body, but left it in place after realizing he was dead.

The Coroner’s officer listed Bing’s time of death at 2342 and found a shotgun blast to the back was the cause of death.  Bing also had a broken leg, presumably by gunshot, as well. 

Bing’s estate filed suit against the city, the department and the individual offices, under 42 U.S.C.§1983.   The officers requested summary judgment, but the trial court found that qualified immunity was not appropriate, noting disputed facts, and stated that the “alleged facts permitted the inference that the police violated Bing’s rights twice: first, when they broke Bing’s windows and battered in his door; and second, when S.W.A.T. fireteams invaded his home.”   

ISSUE:
Does the passage of time necessarily eliminate a dangerous exigency? 

HOLDING:
No

DISCUSSION:  The Court found that the officers “did not violate Bing’s Fourth Amendment rights when they effected a warrantless house arrest by encircling the house and otherwise controlling his movements through the use of pepper gas.”   The Court found a warrant to be unnecessary because “Bing’s behavior created a dangerous exigency.”  

The Court equated the situation created by the police in this case to be a “de facto house arrest” but found it to be reasonable because “Bing posed an immediate threat of serious injury to the police and the people in the street.”  He “had shown a willingness to fire weapons in his neighborhood and could have harmed others in an instant with little effort.”
   The Court further found that the “exigency did not terminate due to the passage of time or the police’s actions” “because Bing was at all times dangerous.”  The “ticking of the clock did nothing to cut off Bing’s access to his gun, or cure him of his willingness to fire it, or move to safety the people nearby who refused to evacuate.”   The decisions made by the officers at the scene, “to wait for backup for an hour and to gather intelligence and execute a plan for another hour and twenty-four minutes did not terminate the exigency” as both delays were reasonable and prudent under the circumstances.  Even though the officers, through the testimony of Sgt. Martin, indicated that they did not feel the urgency to raid the house until Bing shot through the wall, the court did not find that negated the dangerous exigency present throughout the situation.   The Court found the barricade of the house to be reasonable and appropriate.

Next, the Court found that the warrantless entry, late in the evening, to also be “justified by the dangerous exigency created by Bing.”  Further, the Court found that the use of the pepper gas and the flash-bangs, however unfortunate the result in hindsight,  was a reasonable try to force him from the property.  The subsequent destruction of property, was not sufficient to overcome the officers’ claim of qualified immunity.   The District Court had held that the use of a second flash-bang was a violation, assuming (as it did for summary judgment purposes) that “the officers knew that Bing’s house contained highly flammable accelerants and that a flashbang device could easily start a fire, the use of such a device was on balance objectively unreasonable.”
   (Even if deadly force was justified against Bing himself, the Court agreed it might be unreasonable, as it would create “the additional risk that a burning building poses to everyone in the neighborhood.)  However, the Court found that his potential right “not to endure a second flashbang” was not “clearly established.”  As such, “it would not have been clear to a reasonable officer in the circumstances at issue that employing a second flashbang device violated the Constitution.”   

The Court reversed the lower court’s decision that denied summary judgment to the officers for the use of the second flashbang, and awarded them summary judgment for that  part of the incident.  However, the Court upheld the “denial of summary judgment in favor of the officers with respect to the plaintiff’s police-shooting deadly force claim.”   It reviewed what appeared to be the District Court’s assumptions
 concerning the facts, and accepted those “facts to be true for purposes of this interlocutory appeal.”  The Court agreed that “[u]nder these assumptions, the officers had no legitimate interest in using deadly force that could counterbalance Bing’s fundamental interest in his life.”   Since the right to be free of deadly force under the circumstances assumed was clearly established, “[n]o reasonable officer could fail to see that shooting an unarmed man in the back who has ceased to be a danger violates” Tennessee v. Garner.

The Court upheld the denial of summary judgment with respect to the actual shooting. 

NOTE:  The denial of summary judgment at this state of a proceeding does not necessarily imply that the officers will ultimately be found to be liable in the case.

42 U.S.C. §1983 - PURSUIT
Goodrich v. Everett/Curtis

193 Fed. Appx. 551 (6th Cir. Tenn. 2006)
FACTS:  On Sept. 15, 2002, “an altercation arose among Goodrich, his wife, and his stepson at the Goodriches’ residence.   Goodrich drove away from the house, but his wife followed, trying to get him to return.   A short distance from the house, the two had a verbal altercation, which ended with Goodrich getting back in the van and locking the doors, and his wife began beating on the sides and back of the vehicle, trying to open the doors.  When she “disappeared from his view, Goodrich drove away.”  He decided to drive around and “cool off” before returning home.

Goodrich apparently did not realize that his wife had been knocked to the ground when he drove off, and she was seriously injured.  The Wilson County (TN) Sheriff’s Department was called, and Deps. Everett and Curtis arrived.  Their initial investigation led them to believe that Mrs. Goodrich had been thrown from a vehicle during a domestic dispute, and Goodrich was the suspect.  (Later, the deputies did not contest that Goodrich did not throw his wife out of the vehicle.
)  

When Goodrich returned home, he found a number of emergency vehicles.  He was immediately approached by Det. Hamblen, who told him she had some questions, and Goodrich agreed to answer.  She asked him to get out of the van, and he asked the reason why.  Det. Freeman then ordered him out of the van loudly, and, Goodrich claimed, in a threatening manner.  Goodrich did not get out, but asserted he was never told he was under arrest or why he was being questioned.  He drove away, avoiding a roadblock by driving through a neighbor’s yard.    He claimed he did so because of the perceived threat, and because the Wilson County SD “is known for being abusive.”  

Instead, he drove toward the police station for the nearby town of Mount Juliet, because he knew and trusted the officers there.  He did so by the most direct route, some two miles, being followed by three sheriff’s cars.  He avoided a second roadblock along the way and parked in the parking lot in front of the police station.  Goodrich got out and headed for the door, whereupon Dep. Curtis ran at him from the rear and “took him to the ground” by “grabbing him around the midsection, and falling forward.”  Goodrich claimed that he was pushed face first into a bed of mulch, and Curtis agreed that his face “may have been forced into the mulch during the take down.”   All parties agreed that “one of the officers used his knees against Goodrich’s side” with Goodrich contending that action broke his ribs.  Everett agreed that he placed his knee on the back of Goodrich’s shoulder to keep him down.”  Goodrich claimed that he was also kicked, which the defendants denied, although they admitted that during the takedown, he may have been struck by their feet.

Goodrich argued that he was not resisting arrest in any way, that his only action was not stopping for the sheriff’s deputies, and the deputies admitted that he did not resist.  They also agreed that they holstered their weapons before approaching him at the police station and “that they did not fear for their safety.”  

The next day, Goodrich was admitted to the local ER, where he was found to have a “fractured and dislocated right hip, and with injury to his chest wall and right leg.”  He was taken to another hospital, “where he underwent major surgery to treat his injuries.”    The opinion is unclear on the disposition of the criminal case, but it does not appear that he was ever charged.

Goodrich sued Everett and Curtis under 42 U.S.C. §1983, alleging excessive force.  The deputies requested, and received, summary judgment on qualified immunity.   Goodrich appealed.

ISSUE:
May an officer presume that an individual who will not stop a vehicle in response to lights and siren is attempting to flee the officer, and take appropriate action to stop the suspect? 

HOLDING:
Yes
DISCUSSION:  The Court began by noting that “[i]n evaluating a law enforcement agent’s qualified immunity defense to an excessive force claim, courts must engage in a two-step inquiry, asking first whether the facts alleged, taken in the light most favorable to the plaintiff, show that the officer’s conduct violated a constitutional right.  If the court answers the first inquiry in the affirmative, it must then ask whether the right was ‘clearly established in a particularized sense (not as a broad general proposition).”
  

A use of force is evaluated under the Fourth Amendment’s “objective reasonableness” standard, and should not consider “the underlying intent or motivation of the officer,” and should be “from the perspective of an officer on the scene making split-second judgments and without the advantage of 20/20 hindsight.”
  Factors to be considered in determining if a specific use of force is appropriate include the “severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others, and whether he is actively resisting arrest or attempting to evade arrest by flight.”
  

In this case, although Goodrich argued that since he didn’t know what was going on, at most, the “crime” that he committed was, at most, “no more than disobeying what he perceived to be a unlawful police commands to exit his vehicle and to pull over during the low-speed chase.”  However, the Court noted that the use of force must be evaluated “not from the subjective perspective of the plaintiff but from the perspective of an objective officer.”  

In weighing the factors, the Court acknowledged (and Goodrich conceded) that the officers reasonably believed they were dealing with a violent domestic assault, and were faced with a subject that was refusing to follow their reasonable demands to stop and get out of his vehicle.  Goodrich agreed he had never communicated anything to the officers as to why he was responding as he was.  The Court noted that a “reasonable officer would have concluded that Goodrich’s actions were at best ambiguous and could be interpreted as a continued attempt to evade arrest” and that he might, again, take flight. 

Given those reasonable beliefs, it was further understood by the officers on the scene that physically tackling Goodrich was appropriate.   The Court stated that the “prohibition against excessive force distinguishes between the amount of force that is reasonable before a subject is subdued and the amount of force, if any, that is reasonable after a subject is under police control.”   However, Goodrich put forth no evidence as to “whether the police continued to apply force after he was neutralized,” as apparently, the officers’ actions too place while he was being handcuffed.  Even if he was “incapacitated merely by the officers’ tackling him,” there was no evidence that “such a fact was clearly communicated to the offices in the midst of the take-down.”   Goodrich’s evidence was “insufficient to overcome the ‘built-in measure of deference to the officer[s’] on-the-spot judgment about the level of force necessary.”

Although required to examine the situation from Goodrich’s point of view, the Court noted that “Goodrich still bears the burden of setting forth specific facts showing that there is a genuine issue of material fact for trial.”  Goodrich’s allegations raised “at best a scintilla of evidence, insufficient for a rational trier of fact to conclude that a reasonable officer would consider the force excessive.”

As the Court failed to find that a constitutional violation occurred, it was unnecessary for it to consider the second prong of the Saucier analysis, and it affirmed the District Court’s decision. 

42 U.S.C. §1983 – PERJURY

Bielefeld v. Haines

192 Fed.Appx. 516 (6th Cir. Ky. 2006)
FACTS:  As a result of a complaint, Louisville Metro Crimes Against Children (Sexual Abuse Unit) investigated an allegation of sexual abuse perpetrated by Bielefeld against a 5-year-old boy.  (Bielefeld was the father’s lessor for his business office space, and the children visited him when they came to work with their father.)  Eventually, Bielefeld was indicted and tried, but at trial, the judge awarded him a directed verdict and dismissed the charges.

Bielefeld then sued under 42 U.S.C. §1983 on claims against the LMPD CACU unit, and its officers, and the parents of the child in question, alleging, among other claims, defamation (slander).

The District Court provided summary judgment to the defendants, and Bielefeld appealed.

ISSUE:
Is an officer’s mistake in testimony automatically perjury?

HOLDING:

DISCUSSION:   With regards to the claims against the officers, Bielefeld alleged the CACU detective “embellished [the child’s] claims as written in the … report.”   He further claimed that the detective claimed that sexual contact had occurred 10-15 times, before the grand jury, but at trial, the child’s father indicated that the child was alone with Bielefeld 10-15 times, and the child “never stated that contact had occurred” that often.    The child testified to only one allegedly sexual touching.  

Bielefeld argued for his malicious prosecution claim against the officers, and LMPD, claiming that there was insufficient probable cause for the arrest.  The LMPD-CACU detective had “sufficient evidence of probable cause to support the arrest and indictment.”   That defeats the claim.
  Bielefeld further argued that the detective’s “alleged ‘lies’” tainted the grand jury testimony.  The Court noted that the issue would be whether the detective “committed perjury or otherwise defrauded the grand jury.  Because the report, in fact, said that the abuse occurred “lots of times,” the detective’s placing a number with it was not false or deliberately reckless with the truth, although apparently mistaken, was not sufficient to find that the grand jury was tainted. 

The summary judgment was affirmed.

IMMUNITY

Wilson v. Elliott County, Kentucky

2006 WL 2826916 (6th Cir. Ky. 2006)
FACTS:  Wilson sued Elliott County, Kentucky, and various county officials, over a condemnation and  taking of land.  The County defendants claimed sovereign immunity from suit, and the District Court agreed, and dismissed all claims on that basis.  Wilson appealed.
ISSUE:
May a county be sued in federal court? 
HOLDING:
Yes
DISCUSSION:   For purposes of the case, the Court treated the individual defendants, sued in their official capacities, and “Elliott County as one in the same.”  The Court quickly noted that “[w]hile Elliott County may be immune from suit under Kentucky law, it is not thereby immune from federal suits.”
   As regards the individual defendants, the Court upheld the finding of qualified immunity and allowed their dismissal from the lawsuit.
TRIAL PROCEDURE
U.S. v. Lopez-Medina

461 F.3d 724 (6th Cir. Tenn. 2006)
FACTS:  In August, 2003, Medina (a Mexican citizen) was living in Nashville, Tennessee.  The DEA began a surveillance of Medina’s home, using cameras with recording devices.  On Aug. 7, Agent Mundy was reviewing the tapes when he saw Medina changing the license plate on one of the vehicles.  A red truck then arrived, picked up Medina and returned him shortly thereafter.  Two hours later, the red truck returned and Medina came out and assisted an “unknown male” to bring suitcases from the truck inside the house.  The male left a few minutes later with one of the suitcases.  Mundy then watched as Medina came out and rode around the neighborhood on his bicycle, which Mundy believed to be “an act of ‘counter-surveillance.’”  

Later that same day, Mundy believed, from what he was watching, that Medina saw the cameras, and he called for help, “reporting that he believed surveillance had been compromised.”  Agent Hampton arrived to review the tapes.  Some three hours after this occurred, they watched as a silver car arrived, and a man, later identified as Jackson, got out with a large duffle bag and entered the residence.  Medina came out within a minute, and the bag now “appeared to be heavier than when he arrived” and he “immediately drove away.”  Mundy alerted other task force members and asked them to stop the vehicle.  They tried, but after a pursuit, they lost Medina.

As this occurred, Medina came out and rode around the neighborhood on his bicycle.  Mundy and Hampton approached him, Mundy identified himself, and asked him to get off the bicycle.  Medina complied and asked what the reason was, and the two agents escorted him into the “surveillance residence.”  (They conceded that one of them “likely had a hold of Medina’s arms.”) They patted him down once they entered,  apparently finding nothing. 

Medina agreed that he understood English, and Mundy gave him his Miranda rights.  Medina claimed not to understand, so they  provided the rights in Spanish.  He agreed that he understood his rights and further stated that he did not have a “green card.”  Mundy and Sommers (a DEA supervising agent) discussed the issue, and Hampton then got consent forms in English and Spanish, which were presented to Medina.  Upon being asked in Spanish, Medina denied there were drugs in the house, and further, did not object to a search of his house.   Mundy gave Medina the forms and he apparently read them, in both English and Spanish, and signed them. 

Medina was taken, in handcuffs, to the suspect residence, and his wife answered the door.  Medina and his wife were “asked to wait in the van in their driveway” while the agents did the search.  They were brought into the house while the agents were searching the living room.  “Both Mundy and Hampton testified that Medina had ample opportunity to revoke his consent to the search but never indicated a desire to do so.”  

A number of items connected to drug trafficking, including cash in excess of $50,000, was found in the house.  Medina was further interviewed, after being reminded of his Miranda rights, and “Medina attempted to explain every item” found.  Eventually, Medina requested an attorney, and the “interview was terminated.”  Medina was arrested by DHS, and eventually, indicted on trafficking in cocaine. 

Medina requested suppression, “arguing that his consent to the search was not voluntary because of his unfamiliarity with the English language.”   The trial court found, after a hearing, that the prosecution had met its burden in showing that the consent was voluntary.  At trial, Mundy testified at length concerning the case, and Medina was convicted.

He appealed. 

ISSUE:
May officers testify as both expert and lay fact witnesses in their own cases?

HOLDING:
Yes (but see discussion)

DISCUSSION:   Medina argued that he did not understand the English version of the consent form provided, and that the “Spanish form contained a translation error that rendered his consent unknowing and involuntary.”   Despite the issue, which related to the tense of a verb, the Court noted that the remainder of the form indicated that the consent was freely given, although Medina said he was nervous and didn’t read the entire form before he signed it.  The Court further noted that Medina’s “demeanor and reaction to questions on the stand” indicated that he understood both spoken and written English better than he claimed.  The Court found that the consent was voluntary and upheld the denial of the suppression.  

Upon appeal, Medina argued that “his consent to the search was obtained only after he had been arrested without probable cause in violation of the Fourth Amendment, and that therefore his consent was tainted by his unlawful seizure and hence invalid.”    Although not obligated to consider this issue, the Court noted that his arguments failed.   The Court agreed that Mundy and Hampton seized him prior to requesting his consent.  The prosecution argued that  it was simply an investigatory detention, while Medina argued it was a full-blown arrest.   

The Court noted that “[i]n determining whether a seizure amounts to an arrest or a mere investigatory detention, we consider factors such as ‘the transportation of the detainee to another location, significant restraints on the detainee’s freedom of movement involving physical confinement or other coercion preventing the detainee from leaving police custody, and the use of weapons or bodily force.’”
  Further, it listed that the following might “transform an investigatory stop into an arrest”:  transportation to a police station
 for questions or to the back of a police vehicle
 for questioning.    In addition, the “reading of Miranda rights, while not dispositive, is also evidence that a stop has become an arrest.”
  

However, in this case, the Court found that Medina was not “arrested.”  There was “some physical contact” when they escorted Medina into the surveillance house, but at that time, he was not handcuffed and the agents’ guns were concealed.  The frisk was appropriate under the circumstances, and the reading of his rights was not enough to convert the situation into an arrest.  Of most concern, however, was their moving Medina from the “street to the surveillance residence for questioning.”  However, because Medina did not raise the issue before the lower court, the record had no information concerning why the agents chose to remove them from the street, and absent that, the Court was unwilling to disturb the lower court’s decision.   The record clearly indicated, however, sufficient reasonable suspicion to justify the detention.  

A further issue was Medina’s argument that the trial court improperly permitted Mundy and another agent to testify as expert witnesses “regarding the common practices of drug traffickers”  in addition to their role as lay witnesses concerning the facts of the case.   Medina argued that at the least, the jury should have been cautioned about the agents’ dual roles, as had been discussed in U.S. v. Thomas.
   The Court agreed that the “agents’ testimony at Medina’s trial … lacked any clear demarcation between expert and fact witness roles.”   The Court concluded that “permitting police officers to testify as experts in their own investigations and give opinion testimony on the significance of evidence they  have collected, absent any cautionary instruction, threatens the fairness, integrity, and public reputation of judicial proceedings, regardless of whether the defendant is actually innocent.”  

Medina’s conviction was vacated and his case remanded to the trial court for further proceedings.

U.S. v. Marshall/Cope

192 Fed.Appx. 504 (6th Cir. Ky. 2006)
FACTS:  On Dec. 20, 2001, Det. Cooper (KSP) stopped at a grocery store in Manchester to make a purchase.  During checkout, he saw Marshall buy four boxes of pseudophedrine.  Based upon his years of experience, Cooper believed that the purchase was suspicious and he watched the woman leave the store and hand the packages to a male (Cope) who placed the package in the back of a pickup truck.  Cope and Marshall then left the parking lot, with Cooper following.

The pair then traveled to a Wal-Mart, where Cope bought four more packages and Marshall purchased five boxes.  Their next stop was a Dollar General store.  Cooper did not follow them into the store, but saw both emerge with packages which were placed in the back of the pickup truck.  While waiting at the Dollar General, Cooper called the Manchester PD for assistance.  Officer Stewart responded, and he followed the pair away from the store. Stewart made a traffic stop when the truck driver failed to give a turn signal.  Stewart was assisted by Officer Jackson (KVE) and the two officers searched the truck, finding a total of 19 packages, as well as an outdated prescription bottle, with Cope’s name on it, and which contained “two small bags of methamphetamine.”  Also in the truck, they found a number of items commonly used in a meth lab, such as pots and pans, as well as a piece of wood that had been used to smoke meth.  

Cope and Marshall were arrested and taken to the station.  Marshall told the officers she didn’t know about the other items in the truck.  Both gave consent for residential searches.  They found no evidence at Marshall’s apartment.  At Cope’s residence, another resident further gave consent, and they found no evidence of meth manufacture.  However, they did find an indication that he lived in a trailer in a nearby community, and they also found a key on Cope’s person that turned out to be for the trailer.  At that scene, they found a cooler with Cope’s name, along with a truck registered to Cope.  There were two burn barrels in the yard, and a number of discarded cans that had held ether.  

The officers secured the site and went to get a search warrant from the Owsley County Trial Commissioner.  Searching pursuant to the warrant, they found firearms, scales and personal documents belonging to Cope.  While searching outbuildings, they detected the odor of anhydrous ammonia and other evidence that indicated a meth lab.  Other items linked both Cope and Marshall to the truck.  

Cope requested suppression of the items found during the search, arguing that the search warrant was “not issued in compliance with the” Federal Rules of Criminal Procedure.  Although Cooper, who provided the warrant affidavit, was a KSP trooper, he had also been deputized, apparently, by both the FBI and the DEA, and as such, Cope claimed, he “was a federal law enforcement officer.”  

The District Court denied the motion, and Cope stood trial.  He claimed that although he owned the trailer property, he did not live there, but the Court did not permit the introduction of the evidence, finding it to be not relevant to the charge.

Marshall and Cope were both convicted, and appealed.

ISSUE:
Is a case brought be a state law enforcement officer who is also cross-deputized as a federal officer, automatically a federal case subject to the federal procedural rules?

HOLDING:
No

DISCUSSION:  Cope argued that Cooper was a federal law enforcement officer when he sought the warrant, and as such, it was not appropriate to seek the warrant from the Trial Commissioner.   Specifically, he argued that he was entitled to suppression because Cooper was “acting in a federal capacity” and because “the case was prosecuted in federal court.”    

The Court, however, noted that he was also a KSP trooper, and that he requested the search warrant “in his capacity as a state officer using a Commonwealth of Kentucky form.”  His affidavit revealed “no federal involvement.”  The search was conducted entirely by state and local officers.  The only involvement was that the U.S. Attorney prosecuted the case.
The Court noted that several cases held “that the deputization of a state officer does not automatically render the officer’s actions federal in nature.”

Cope’s conviction was affirmed.  (Marshall’s was, also, on unrelated issues.) 

U.S. v. Thompson

192 Fed.Appx. 488 (6th Cir. Mich. 2006)
FACTS:  On the date in question, officers executed a search warrant on Thompson’s home.  Once inside, Officer Eby saw “Thompson dropping cocaine as he retreated from a front room.”  Thompson was arrested and several other individuals were cited.  The officer seized crack cocaine, marijuana, a handgun and Thompson’s ID card. 

Thompson was charged with several federal offenses related to drug trafficking, and was convicted.  He then appealed.

ISSUE:
May it be considered prejudicial error to mention in the presence of a jury that a suspect remained silent after being given Miranda warnings?

HOLDING:
Yes

DISCUSSION:  During the trial, Eby was permitted to testify concerning a CI’s “description of a controlled drug purchase” and that Thompson “matched the informant’s description of the person that sold drugs to the informant.”   The Court agreed that “[i]n light of Crawford v. Washington
 and U.S. v. Cromer
, that it was error to admit the statements.  The prosecution noted that there was a “wealth of other evidence” pointing to Thompson’s guilt.   Thompson argued that the government was obliged to prove beyond a reasonable doubt that the disputed statements “did not influence the jury’s verdict.”  However, the Court noted that it was the defendant’s burden to prove its case with regards to prejudice, and that by failing to object at the time, he forfeited his right to object unless he was able to show that it was plain error and prejudicial.

In addition, Thompson contended that an exchange between the prosecutor and Officer Davis was improperly admitted, when Davis mentioned that after he provided Thompson his Miranda rights, Thompson did not say anything else.  In Doyle v. Ohio
 and Greer v. Miller, the Court held that “the prosecution may not use a defendant’s post-Miranda silence” against him.   The Court agreed, however, that the statement was inadvertent, and that the question was not intended to elicit such information from Davis.   Thompson further argued against the admission of certain information he provided following invocation of his rights, but that information was essentially book data, such as an address and birthday, and does not constitute interrogation.
 

The Court affirmed Thompson’s conviction.

SUSPECT IDENTIFICATION

U.S. v. Craig

2006 WL 2817537 (6th Cir.  Ky. 2006)
FACTS:  On Nov. 3, 2004, the Washington County Bank (Johnson City, TN) was robbed.  Ricker was the teller, but Armstrong, a bank manager, had also gotten a look at the robber, and he was able to see part of his face and was able to observe the clothing.  Of particular note was his red baseball cap with a Tasmanian Devil on the front.  When the individual left, Ricker told Armstrong she’d been robbed, and Armstrong instructed that the police be called.  He then trailed after the robber, and lost sight of him, and he spotted a vehicle leaving the lot where he lost the robber.  (It was the only vehicle moving.)

He relayed that information immediately to a responding police officer, and within minutes, every officer in the city was made aware of it.

Officer Harrah was on his way to the bank when he spotted a vehicle matching the description.  He saw the driver get out, dressed as indicated, in jeans and a light shirt, and with “hat hair.”   Harrah got out of his car and approached the suspect vehicle, and spotted an open bottle of beer inside.  Craig emerged from the store and upon Harrah’s request, tried to produce ID, with no success.  Harrah told him it was illegal to have the open beer bottle in the car, and the suspect agreed to pour it out.  When Craig opened the car door, “a red hat fell out of the car onto the pavement” and it “bore the image of the Tasmanian Devil.”   Craig tossed it back into the car.  Harrah drew his pistol and ordered Craig to the ground, and then handcuffed him.

Within a few minutes (15-20 from the time of the actual robbery), Armstrong arrived in the company of officers to identify Craig.  Armstrong immediately did so, and Craig was arrested.  Upon a search, the stolen money, identified by certain serial numbers, was found in his pocket.  

Craig moved for suppression of the identification, and to compel a lineup. Upon the recommendation of the magistrate, the motions were denied.  Craig took a conditional guilty plea, and appealed.

ISSUE:
Is a show-up identification automatically too suggestive to be admissible? 
HOLDING:
No
DISCUSSION:  Craig first challenged the stop.  The Court found that “Harrah had a reasonable, articulable suspicion sufficient to justify a Terry investigative stop” because Craig matched the description of the robber.  When Harrah spotted the open beer bottle in the car, he had justification to instruct Craig to dispose of the beer.  As soon as he spotted the hat, Harrah had probable cause to make the arrest.  

Craig also tried to challenge what he characterized as inconsistent statements on Harrah’s part, but the Count discounted the alleged inconsistencies as “either imagined on inconsequential.”   He raised testimony by the store owner as proof that Harrah was lying on some points, but the Court noted that the store owner’s testimony was less credible “both because it was hearsay (repeated from what he had been told of by a clerk who apparently did not testify) and because it was communicated, received, and re-communicated in a second language”   (Neither the store owner or the employee spoke English as their first language.) 

With regards to the show-up identification, Craig argued for suppression, stating that it was the result of an illegal arrest and was “unduly suggestive.”  To determine suggestiveness, the Court looked to U.S. v. Crozier,
 which provided “five factors [to] be weighted in determining the reliability of the identification:


1) the opportunity of the witness to view the perpetrator during the crime;


2) the witness’s degree of attention to the perpetrator;


3) the accuracy of the witness’s prior descriptions of the perpetrator;

4) the level of certainty demonstrated by the witness when identifying the suspect; and


5) the length of time between the crime and the identification.  

The Court noted that previous cases, which involve “virtually identical factual situations,” have held that such identifications are not unduly suggestive.  Further, the “bank manager testified that he had no hesitation or doubt that Craig was the robber” and he made the identification within 20 minutes after Craig’s arrest” and a short time after the actual robbery.  

The District Court’s denial of the suppression motion was upheld.

EVIDENCE

U.S. v. Hankins

2006 WL 2787074  (6th Cir. Ky. 2006)
FACTS:  On July 27, 2004, following up on a tip from a CI, Det. Bibb (South Central Kentucky Drug Task Force) “discovered marijuana growing in a wooded area on a remote part of Mr. Hankins’ property.”  A trail led from the plot to Hankins’ home.  Bibb got a warrant to search the Hankins home and nearby property.  

Members of the ATF, KSP, the Logan County Sheriff’s Department and the Task Force searched the property later that day.  Hankins was at home, and was arrested when marijuana was found in a kitchen cabinet.  They found a variety of other items, including 212 marijuana plants, and several weapons.  

Two days later, Hankins went to the Task Force office to retrieve items from his truck, which had been taken as evidence.  Hankins took $2,000 from a hidden location and Bibb took the money and told Hankins that he needed to speak to the task force director about it.  Hankins claimed the cash was the proceeds of a sale of farm equipment, but he could not recall any details of the sale.  The director refused to turn over the money to Hankins.

Hankins contacted James Chick, a friend, and told Chick that he was looking for someone to come to Kentucky to kill the Task Force Director, Devasher.  Chick, who was working as an informant for the ATF, contacted the ATF about the issue.  Chick was instructed to try to get Hankins to repeat the threat on tape, and he was outfitted with a recording device.  On three separate occasions, tape recordings were made concerning the threat to kill and/or cripple Director Devasher.  Hankins also voiced threats against Sheriff Whittaker.  Chick and Hankins discussed hiring a “Detroit shooter” to do the job, and Hankins insisted it be done at a time that he had an alibi, as he knew he would be a primary suspect.    A week or so later, however, Hankins told Chick to “call it off” and to “hold off on it for a while.” 

Along with the drug and weapons charges, Hankins was charged under the federal crime of “threatening bodily injury against a person in an official proceeding.”  Hankins argued that the tape recording was insufficient to support his conviction, but the trial court disagreed.  Eventually, Hankins was convicted and appealed.

ISSUE:
Is the transmission of a conversation, in which one of the parties is aware of the transmission, a violation of the Fourth Amendment? 

HOLDING:
No

DISCUSSION:   Hankins argued that he was not making “true threats” and that his statements were protected by the First Amendment.
  The Court noted, however, that a “true threat” is one that “an objective, rational observer would tend to interpret, in its factual context, as a credible threat.”    The Court quickly concluded that the statements made by Hankins were not protected by the First Amendment. 

Next, Hankins argued that the tape recordings violated his Fourth Amendment rights, as they “had been transmitted from his home without a warrant or his knowledge or consent.”  The Court, however, noted that one’s “Fourth Amendment rights are not infringed if he or she consents to the invasion.”
  The Court found that the “surreptitious transmission of a defendant’s conversation in his home with an informant to monitoring Government agents does not violate the Fourth Amendment.”
  

The Court upheld the admission of the tapes and affirmed the judgment of the District Court.

EMPLOYMENT - FIRST AMENDMENT

Cherry v. Pickell

188 Fed. Appx. 465 (6th Cir. Mich. 2006)
FACTS:  Cherry had been with the Genesee County Sheriff’s Dept. since 1992.  For some of that time, he’d been a corrections officer, and was also, apparently working as a paramedic part of the time.  (Apparently the SD had a “paramedics division.”)  He was disciplined during his time in the paramedics, and in 1998, he was transferred back to the courts division to permit others to be trained as paramedics.  He requested several transfers back to the paramedics division, and allegedly, Sheriff Pickell “bypassed him for promotion to sergeant despite his qualifications, refused his requests for training, and denied him overtime and outside employment opportunities.” 

Cherry alleged that these things occurred as retaliation for his exercise of free speech.  In one case, Cherry and other deputies were talking about a change in staffing, and a judge “asked him what was going on.”  Cherry explained the plan to the judge, who immediately sought a meeting with the sheriff and other judges.  Cherry was reprimanded for talking about the matter with a non-sheriff’s department employee, and was warned about it happening again.  Cherry also supported Pickell’s opponent in the 2000 election by actively campaigning, issuing a press release and writing a letter to the newspaper.  Cherry complained of having overheard other command staff speak about him in a derogatory manner, and that nothing was done about it.  

Cherry’s wife, Linda Germaine, also worked as a deputy sheriff, and had had her own issues with that department.  Like her husband, she was an active union member, and had filed a grievance about the relocation of the women’s locker room.  She had sought the help of the ACLU in claiming a hostile work environment for female deputies.   She also claimed retaliation for her political activities. 

Dep. McIntyre was another plaintiff in the case.  He claimed he’d been warned by the Undersheriff that there was a “written standing order prohibiting employee from criticizing the Department and its employees”  and the Undersheriff cautioned McIntyre about violating it.  The Undersheriff had heard that McIntyre had been involved in making negative comments about him at a local bar. 

The deputies argued that they were disciplined for protected speech, and that this was the motivating factor “in the adverse employment actions against the deputies.”  The trial court found that three of the instances of speech were constitutionally protected speech, and that the remaining two were not, but the trial court noted, however, that there was sufficient evidence that the department “would have reached the same decisions in the absence of the protected conduct.”   The trial court awarded summary judgment to the department, and the deputies appealed.

ISSUE:
Does a government employer have greater rights to limit an employee’s First Amendment protected speech? 
HOLDING:
Yes
DISCUSSION:  The court noted that to “establish a prima facie case of First Amendment retaliation, a public employee must first show that he engaged in constitutionally protected speech” – such as “matters of public concern.”
   With public employees , however,  “the government has greater leeway to control the speech of its employees if the speech threatens to undermine its ability to perform its legitimate functions,”
 but “cannot silence their employees simply because they disapprove of their speech.”
  

Once the speech is shown to be protected, it is the responsibility of the plaintiff to “show that he was subjected to an adverse action or was deprived of some benefit by his employer, and that the protected speech was a ‘substantial’ or a ‘motivating factor’ in that action.”
   It then goes to the employer “to show, by a preponderance of the evidence, that it would have taken the same adverse action even in the absence of the protected conduct.”  

First, with regards to Cherry’s discussion with the judge, the Court found that it did “lead to problems for the Department” in that the judge contacted the Sheriff and requested a meeting on the staffing issue.  The court upheld the issuance of a written reprimand for that speech to be appropriate.

“McIntyre’s claims that the Department chilled protected expression by warning him that if he engaged in further critical speech against the Department he would suffer consequences.”  However, the court found that public criticism of the sheriff’s department violated an internal policy, and that it was appropriate for the Undersheriff to remind McIntyre of that rule.

With regards to the other three cited instances of speech, the Court found that the sheriff’s department had put forth adequate non-retaliatory reasons for the discipline and assignments meted out to the plaintiffs.  

The District Court’s summary judgment was upheld.
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NOTES

While many of these cases involves multiple issues, only those issues of interest to Kentucky law enforcement officers are reported in these summaries. In addition, a case is only reported under one topical heading, but multiple issues may be referenced in the discussion.  Readers are strongly encouraged to share and discuss the case law and statutory changes discussed herein with agency legal counsel, to determine how the issues discussed in these cases may apply to specific cases in which your agency is or may be involved.

Non-published opinions may be included in this update and will be so noted, see below for specific caveats regarding these cases.  Cases that are not final at the time of printing are not included.  When relevant opinions are finalized, they will be included in future updates.

All quotes not otherwise cited are from the case under discussion.  Certain cases, because they appear so often and in cases not specific to their topic matter, do not have their citations included in the footnotes.  Their full citations are:

Miranda v. Arizona, 384 U.S. 436 (1966)

Terry v. Ohio, 392 U.S. 1 (1968)

NOTES REGARDING UNPUBLISHED CASES

FEDERAL CASES: 

Unpublished Cases carry a “Fed. Appx.” Or Westlaw (WL) citation.

Sixth Circuit cases that are noted as "Unpublished" or that are published in the “Federal Appendix” carry the following caveat:

Not Recommended For Full--Text Publication 


KENTUCKY CASES: 

Unpublished Cases carry the Westlaw (WL) citation.

Kentucky cases that are noted as “Unpublished” carry the following caveat: 


Sixth Circuit Rule 28(g) limits citation to specific situations. Please see Rule 28(g) before citing in a proceeding in a court in the Sixth Circuit. If cited, a copy must be served on other parties and the Court. 


UNPUBLISHED CASES

Unpublished opinions shall never be cited or used as authority in any other case in any court of this state.  See KY ST RCP Rule 76.28(4).
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� See also Williams v. Com., 147 S.W.3d 1 (Ky. 2004).
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� 125 S.W.3d 216 (Ky. 2003).


� 142 S.W.3d 113 (Ky. 2004).


� 171 S.W.3d 14 (Ky. 2005) 


� New York v. Harris, 495 U.S. 14 (1990) – “Nothing in the reasoning of Payton [v. New York, 445 U.S. 573 (1980)] suggests that an arrest in a home without a warrant but with probable cause somehow renders unlawful continued custody of the suspect once he is removed from the house.” 


� 467 U.S. 649 (1984) 


� 541 U.S. 615 (2004)


� New York v. Belton, 453 U.S. 454 (1981)


� Estep v. Com., 64 S.W.3d 805 (Ky. 2002).


� Moss v. Com., 949 S.W.3d 579 (Ky. 1997); see also U.S. v. Waldon, 206 F.3d 597 (6th Cir. 2000)


� McNeil v. Wisconsin, 501 U.S. 171 (1991).


� Edwards v. Arizona, 451 U.S. 477 (1981).


� 501 U.S. 171 (1991).


� Citing to Stansbury v. California, 511 U.S. 318 (1994); California v. Beheler, 463 U.S. 1121 (1983).


� Berkemer v. McCarty, 468 U.S. 420 (1984); Thompson v. Keohane, 516 U.S. 99 (1995).


� Known as “prior bad acts” evidence governed by KRE 404(b).


� Tome v. U.S., 513 U.S. 150 (1995).


� Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).


� Travelers Indemnity Co. v. Reker, 100 S.W.3d 756 (Ky. 2003).


� 431 U.S. 801 (1977); Garrity v. State of New Jersey, 385 U.S. 493 (1967); Gardner v. Broderick, 392 U.S. 273 (1968); Uniformed Sanitation Men Association, Inc. v. Commissioner of Sanitation of the City of New York, 392 U.S. 280 (1968).  


� Ahlers v. Schebil, 188 F.3d 365 (6th Cir. 1999)


� Klein v. Long, 275 F.3d 544 (6th Cir. 2001)


� 543 U.S. 146 (2004)


� Washington v. Chrisman, 455 U.S. 1 (1982)


� Mudd had apparently seen a booking photo of Shreve.


� Phelps v. Coy, 286 F.3d 295 (6th Cir. 2002); Adams v. Metiva, 31 F.3d 375 (6th Cir. 1994).


� Kain v. Nesbitt, 156 F.3d 669 (6th Cir. 1998).


� U.S. v. Carter, 14 F.3d 1150 (6th Cir. 1994).


� 371 U.S. 471 (1963).


� 253 U.S. 339 (1920).


� U.S. v. May, 399 F.3d 817 (6th Cir. 2005); U.S. v. Helton, 314 F.3d 812 (6th Cir. 2003).


� U.S. v. Williams, 224 F.3d 530 (6th Cir. 2000).


� Jones v. U.S., 362 U.S. 257 (1960).


� Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971).


� 540 U.S. 551 (2004).


� 401 F.3d 419 (6th Cir. 2005).


� 429 F.3d 575 (6th Cir. 2005).


� U.S. v. Carter, 378 F.3d 584 (6th Cir. 2004) 


� U.S. v. Moore, 917 F.2d 215 (6th Cir. 1990) 


� Citing Georgia v. Randolph, 126 S.Ct. 1515 (2006)


� U.S. v. Morgan, 435 F.3d 660 (6th Cir. 2006); U.S. v. Matlock, 415 U.S. 164 (1974).


� U.S. v. Tillman, 963 F.2d 137 (6th Cir. 1992); U.S. v. Scott, 578 F.2d 1186 (6th Cir. 1978).


� U.S. v. Ivy, 165 F.3d 397 (6th Cir. 1998).


� U.S. v. Watson, 423 U.S. 411 (1976).


� Citing U.S. v. Leon, 468 U.S. 897 (1984).


� Citing Minnesota v. Olson, 495 U.S. 91 (1990).


� 717 F.2d 297 (1983).


� 451 U.S. 204 (1981).


� 379 F.2d 259 (6th Cir. 1967).


� Almeida-Sanchez v. U.S., 413 U.S. 266 (1973).


� U.S. v. Montoya de Hernandez, 473 U.S. 531 (1985).  See also U.S. v. Flores-Montano, 541 U.S. 149 (2004), U.S. v. Ramsey, 431 U.S. 606 (1977).  


� 529 U.S. 266 (2000). 


� 528 U.S. 119 (2000). 


� U.S. v. Bradshaw, 102 F.3d 204 (6th Cir. 1996).


� It is uncertain to which federal agency Fangman belonged to, but from the facts of the case, it was likely the DEA.


� U.S. v. Bishop, 338 F.3d 623 (6th Cir. 2003); Coolidge v. New Hampshire, 403 U.S. 443 (1971); U.S. v. Frederick, 152 Fed.Appx. 470 (6th Cir. 2005).


� Both of Lexington, TN, PD.


� Henderson County SO.


� Apparently generic equivalents of Xanax, Lortab and Valium.


� Brigham City v. Stuart, 126 S.Ct. 1943 (2006).


� The Court noted that in U.S. v. Woods, a court “may mutually impute the knowledge of all the agents working together on the scene and in communication with each other.”  544 F.2d 242 (6th Cir. 1976)


� See U.S. v. Hurst, 228 F.3d 751 (6th Cir. 2000); U.S. v. Thomas, 11 F.3d 620 (6th Cir. 1993); U.S. v. Townsend, 330 F.3d 438 (6th Cir. 2003); U.S. v. Erwin, 155 F.3d 818 (6th Cir. 1998).


�Katz v. U.S., 389 U.S. 347 (1967); Harris v. U.S., 390 U.S. 234 (1968).


� New York v. Class, 475 U.S. 106 (1986).


�Oliver v. U.S., 466 U.S. 170 (1984); U.S. v. Dunn, 480 U.S. 294 (1987).


� 442 U.S. 200 (1979)


� Brown v. Illinois, 422 U.S. 590 (1975)


� 447 U.S. 404 (1980) 


� 541 U.S. 36 (2004)


� Crawford v. Washington, 541 U.S. 36 (2004).


� 475 U.S. 673 (1986).


� For unexplained reasons, the lawsuit was filed against Jefferson Co. Corrections Official Chief Riggs, but apparently, it was properly addressed to Riggs, in Vine Grove, as he was aware of it from the beginning and filed a response to the original lawsuit. 


� This quote is from the comments portion of the statute, which is not part of the statute, or part of case law, but which may be used as an aid in construing the statute. 


� Ciminillo v. Streicher, 434 F.3d 461 (6th Cir. 2006).


� A footnote to the opinion notes that it was unclear if federal claims were also being pursued against the county and the sheriff.  It is also unclear whether the county is the proper party to sue when the defendant is a deputy sheriff, as the deputy sheriff does not work for the county, but for the sheriff, an individually office-holder.


� Hewitt v. Helms, 459 U.S. 460 (1983). 


� 125 S.Ct. 2796 (2005). 





� City of Florence, Ky. v. Chipman, 38 S.W.3d 387 (Ky. 2001).


�At that time, in fact, the proper designation for this agency is the Louisville Division of Police.  It was redesignated a department (Louisville Metro Police Department)  after this incident occurred.


�Note that in fact, the warrant clerk referred to would not have been employed by the City of Louisville, but would be an employee of the Jefferson County Circuit Court Clerk's office, whose office is located at the local courthouse.  


�It is unclear if Caldwell cooperated in the issuance of the first arrest warrant, or if Lett obtained that warrant on her own.  


�Mills was still in custody at this time, so the second warrant was never executed. 


�There is no explanation in the case as to the route such warrants take through the LPD internal system.


� 125 S.Ct. 2796 (2005).


� DeShaney v. Winnebago County Dept. of Social Servs., 489 U.S. 189 (1989).


� The specific statement that drew Delgado’s ire was directed at a particular Cleveland player, and was "Russell Banyan, you suck. You have a big ass."


� Because claims under 42 U.S.C.§1983 have no federally created statute of limitations, the courts have held that they are subject to the state’s statute of limitations on personal injury.  In Ohio, that is two years, while in Kentucky, that is one year. 


� 241 F.3d 530 (6th Cir. 2001).
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� See also Jones v. Lewis, 874 F.2d 1125 (6th Cir. 1989); Causey v. City of Bay City, 442 F.3d 524 (6th Cir. 2006); Hancock v. Dodgson, 958 F.2d 1367 (6th Cir. 1992).


� The opinion, noted, however, that the only accelerants actually believed to be in the house were cans of Sterno, which Bing apparently huffed. 


� The Court assumed the following:  (1) when the officers entered the house, Bing did not fire a gun at them; (2) Bing posed no safety threat to anyone at that point; and (3) the officers shot Bing in the back without provocation.   The Court’s acceptance of this assumption, however, does not indicate that the jury will, in fact, accept those facts as “true” during a trial, or even that the evidence will support this version of the facts. 
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