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Case Law Updates

Second Quarter, 2006


KENTUCKY

PENAL CODE - GENERAL

Morris v. Com.
S.W.3d 2006 WL 1195647 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On October 11, 2002, Schindler (the defendant’s ex-husband) “engaged in a conversation with Morris at his home.”  Morris asked Schindler to help her kill her current husband, and asked him to meet her at a particular location to “tell her whether or not he would do it.”  Schindler contacted the police (in Jefferson County) and told them what had happened, and Schindler agreed to wear a wire during the encounter.  

At that meeting, Morris discussed in great detail how it could be done, and offered Schindler $5,000 (from the insurance proceeds) to do it.  Schindler later stated that he had no reason to think she was joking.  Officers immediately obtained a warrant, and arrested her that same day.  Morris waived her Miranda rights and consented to an interview with Det. Saffran.  She claimed that “she never actually intended for her husband to be killed, and that her multiple requests to Schindler were all part of a game to see if he still loved her.”  She claimed at trial that she would have told Schindler it was a game, but for her arrest.  

Morris was convicted of Solicitation to Commit Murder, and she appealed.

ISSUE:
Is a person presumed to know the natural consequences of their actions? 

HOLDING:
Yes
DISCUSSION:  Morris argued that the “Commonwealth did not prove that she intended to murder Ernie Morris” and as such, the trial court should have directed a verdict of acquittal in her favor.    The Court noted, however, that the jury’s decision was “amply supported by the evidence.” The Court noted that “intent may be inferred from actions because a person is presumed to intend the logical and probable consequences of his conduct, and a person’s state of mind may be inferred from actions preceding and following the charged offense.”
  As such, although Morris said otherwise, it was proper for the jury to find that she did intend that her husband be murdered by another party.

The Daviess Circuit Court judgment was upheld.

PENAL CODE – DEFINITIONS

Arnold v. Com.
192 S.W.3d 420 (Ky. 2006)
FACTS:   On September 12, 2003, a Kroger employee “was making a monthly visit to a store location in Lexington.”  As she got out of the car, Arnold approached her “from behind and spun her around.”  She dropped her keys as he “tried to hit her” with a hammer, finally striking her in the head.  They struggled, and the victim was able to get the hammer away from Arnold, who ran away.  

Arnold was promptly captured near the scene where he was found hiding in bushes.  Arnold claimed mental illness or defect as a defense, and mental examinations were conducted.  Apparently, they did not indicate sufficient mental illness to constitute a defense, as voluntary intoxication was instead argued as a defense – Arnold claimed that “consumption of large amounts of alcohol and drugs that day caused [him] to ‘blackout’ any memory of the events.”   Medical testimony was submitted to that effect, in particular that during such “blackouts” an individual could function to any extent, but would have no memory of it.  The prosecution offered medical testimony,  in rebuttal, that agreed that Arnold was an alcohol abuser, but that did not render him incapable of bearing criminal responsibility for his actions.  That doctor noted that Arnold may have an antisocial personality disorder and “significant anger control problems.”  (He was also “suspicious” of Arnold’s claim, since he “was able to remember events occurring directly before and directly after the assault.”)  

Arnold was convicted of Assault and Unlawful Imprisonment, both First Degree.  He appealed.


ISSUE:
Is dragging a victim a short distance from the scene of the initial attack sufficient to charge kidnapping? 


HOLDING:
Yes
DISCUSSION:  Among other issues, Arnold argued that the charge of Unlawful Imprisonment was improper, because KRS 509.050 states that such a charge is not appropriate when the action was “incidental to the commission of” another offense, in this case, Assault.  The Court noted that there is a three part test
 to determine if Unlawful Imprisonment (or Kidnapping) is appropriate:

1) the criminal purpose must be the commission of an offense defined outside Chapter 509;

2) the interference with the victim’s liberty must occur immediately with and incidental to the commission of the underlying offense; and 

3) the interference with the victim’s liberty must not exceed that which is normally incidental to the commission of the underlying offense.

The Court noted that in addition to the assault, there was testimony that “Arnold began dragging the victim away from her vehicle.”  Arnold eventually let her go, but only after the victim was able to get the hammer away from him.  The prosecution had also introduced evidence that “duct tape, bungee cords and a tarp” were found in his car, indicating that he ”could very well have had a separate intent to abduct or hold the victim against her will.”  As such, the Court held that the charge was appropriate under the facts.


Next, Arnold argued that there was insufficient proof that the victim suffered a “serious physical injury” from his attack, and as such the First-Degree Assault charge was unwarranted.  Evidence indicated that the victim suffered a concussion and a wound requiring five staples to close.  She continued, at the time of the trial, to have vertigo, and a “permanent dent” in her head “where hair does not grow properly.”  The vertigo was considered to be permanent, as it had not abated within six months of the attack.   The Court found no reason to question the jury’s decision that she had, in fact, suffered a serious physical injury.  

The Fayette Circuit Court’s decision was affirmed.

PENAL CODE – RECKLESS HOMICIDE

Powell v. Com.
189 S.W.3d 535 (Ky. 2006)

FACTS:  Billie Bennett, age 21, died in Owensboro on October 30, 1999.  The autopsy revealed that the cause of her death was methamphetamine intoxication, as the amount of the substance in her blood was at the lethal level.   (The specific cause of death was related to a rapid heartbeat that fatally damaged the heart muscle.) 

The investigation revealed that Bennett and Franklin Powell were together for close to 24 hours prior to her death, at the home of Holly Mourning, Powell’s girlfriend.  Powell admitted that Bennett injected methamphetamine, in his presence, at approximately 3:30 a.m. on the morning of her death, but also claimed that she had visited her boyfriend (Crowell) at least twice earlier that night, and that “ “he may have injected her with methamphetamine during those visits.”  Powell stated that during a vehicle ride, Bennett took some of his methamphetamine, mixed it with water and tried to inject it, but she apparently was not able to hit a vein, instead, the needle was just under her skin. Powell “did her a favor” and assisting her by “guiding the needle to a vein on the inside of Bennett’s left elbow and pushing the syringe’s plunger.”  Shortly thereafter, they had sex, and Powell fell asleep.  

When he awoke several hours later, he stated that Bennett “didn’t look right” and he drove her to Crowell’s residence.  He then went to sleep again, thinking she would go into Crowell’s house.  About an hour later, he awoke again, and found Bennett still in the car, unresponsive.  Powell alerted Crowell, who called for EMS, while Powell removed the drugs and paraphernalia from the car.  Powell and Crowell attempted CPR until EMS arrived.   (Evidence also indicated that Powell had witnessed Bennett have a severe adverse reaction to methamphetamine before.)  

Powell was charged with reckless homicide.  At trial, he testified that the amount he injected into Bennett was less than a normal amount, and he speculated that she may have injected more without his knowledge.  Medical testimony indicated that Bennett had only one fresh needle mark inside her right elbow.  

Bennett was convicted of reckless homicide, and appealed.  

ISSUE:
Is proof that a layperson should have known of the risk of an action an element of a reckless offense? 
HOLDING:
Yes

DISCUSSION:  The Court reviewed the elements of a reckless offense.  In particular, the court noted that the prosecution needed to prove that a layperson “should reasonably have known that there was a substantial risk that the amount of cocaine and heroin ingested by … would result in … death.”  

The Court noted that “it was for the jury to determine whether [Powell] injected a larger amount of methamphetamine into Bennett’s vein consistent with the amount found during the postmortem examination” and listed several reasons why a “reasonable jury could well conclude beyond a reasonable doubt that [Powell’s] failure to perceive that risk constituted a gross deviation from the standard of care that a reasonable person would observe in the situation.” 

The Court upheld the conviction.

PENAL CODE – INTIMIDATING A WITNESS

Godby v. Com.
187 S.W.3d 857(Ky. App. 2005)
(This opinion as originally rendered in 2005 as unpublished, but was ordered published on April 12, 2006.)

FACTS:  Godby was appointed as the Somerset police chief in August, 2002.  In October, 2003, he was indicted in Pulaski County for Bribery of a Public Servant, Official Misconduct and Intimidating a Witness in the Legal Process, as a result of two unrelated incidents – when he solicited a donation for the office Christmas party and subsequently purchased police cars from the donor’s dealership, and from statements Godby made “threatening to fire or demote another officer.”  

At trial, evidence indicated that the assistant chief, Swartz, was investigating Lt. Nelson, who had allegedly “been making statements to subordinate officers of a nature that Godby had been taking kick-backs and was ‘crooked.’”   Other officers agreed that they had heard Nelson make such statements, and witnessed Godby suggesting to the owner of a car repair shop that he buy several officers’ lunch at Applebees.  Det. Erp was called into Swartz’s office, and Godby was also present.  Erp was warned that he could be fired unless his memory got better, and Erp later testified that he “felt intimidated and threatened by Godby’s statements because Godby was saying he would fire him.”   Swartz questioned Erp again, and Erp did not change his story about what had happened at the restaurant, and testified that he did not hear Nelson make certain statements about the situation.  (Godby and Swartz testified that they thought Erp was lying.)   

“In September, 2003, Godby demoted Erp from detective to patrolman” and reduced his pay accordingly.  Godby claimed to have “learned that Erp had been taping conversations.”   

A trial, he was convicted of Official Misconduct and Intimidating a Witness, and acquitted of bribery.   He appealed on the intimidating conviction only.  

ISSUE:
Does the term “threat” in KRS 524 mean only “to kill or injure a person?”
HOLDING:
Yes
DISCUSSION:   Godby argued that the evidence put forth was insufficient to prove that he had made a threat to Erp, and that he had been entitled to a directed verdict.   The Commonwealth stated that Godby’s threat to remove Erp from CID qualified as a threat of injury under KRS 524.010.  

The Court detailed the evolution of KRS 524, including changes that affected the definition of the word “threat.”   The Court noted that “whenever a statute is amended, courts must presume that the Legislature intended to effect a change in the law.”
  The previous version of the statute included a very broad definition of “threat” – and the question for the court became “whether the legislature intended to expand or restrict the definition” of the term.   The Court concluded that the “substitution of the short phrase definition – “to kill or injure a person” – for the previous longer definition indicated “an intent to restrict the meaning of ‘threat.’”  

The Court concluded that because there was no allegation of a threat of physical injury, the trial court should have directed a verdict of acquittal for Godby on the contested charge, and reversed the conviction on that charge.

PENAL CODE – FLEEING OR EVADING

Motley v. Com.
2006 WL 1114976 (Ky.App. 2006)
UNPUBLISHED


FACTS:  On July 5, 2002, Officer Crawford (Hopkinsville PD) “was on patrol when he observed a car driven by Derrick Motley disregard a stop sign.”  Crawford attempted a stop by activating his emergency equipment and notified dispatch of his intent.  However, Motley did not pull over, instead cutting across a service station lot to avoid the intersection.  Crawford pursued.  Motley’s driving forced other cars to “give way” to him, and eventually, he “struck a utility pole.”  The collision rendered the car inoperable, and he jumped from the car, where he was immediately apprehended by Crawford.  

Motley was indicted on a number of offenses, included fleeing and evading and DUI, along with several traffic offenses.  He was convicted on several charges, including the felony charge of Fleeing and Evading in the First Degree.  Motley appealed.


ISSUE: 
Does a law enforcement vehicle pursuit likely satisfy the requirement for a substantial risk, to justify the charge of Fleeing and Evading?
HOLDING:
Yes
DISCUSSION:  Motley argued that his actions were not sufficient to cause a substantial risk of serious physical injury.  The Court reviewed the statutes, including the definition of serious physical injury.
  Reviewing the facts, as demonstrated by testimony and Crawford’s in-car video, the Court agreed that “the jury could reasonably infer that Motley’s flight created a real and substantial risk of serious physical injury of death  to himself and to others.”  

Motley’s conviction was affirmed. 

PENAL CODE – FIREARMS ENHANCEMENT

Hensley v. Com.
2005 WL 2674974 (Ky. 2005)

UNPUBLISHED
FACTS: On October 24, 2003, KSP “received an anonymous tip that methamphetamine was being manufactured at a house owned by [Hensley]” in Corbin.  Upon arriving, the investigating troopers asked for consent to enter, and Hensley refused, telling them to get a search warrant.  The troopers advised him that he would not be permitted to go back into the house until they obtained a warrant, and he then “reluctantly consented to the search.”  Hensley told them he owned the house, but lived elsewhere, with his girlfriend, and that there were actually two apartments in the house.  He stated that Smallwood rented the apartment in question, but had been evicted, and that he was only there because a neighbor told him that Smallwood had returned.  When the troopers arrived, he stated, he was “in the process of cleaning up a mess left by Smallwood.”   

The troopers found “an extensive methamphetamine laboratory throughout the second floor of the house.”  They left because of the hazard and waited for trained Laurel County responders, who “subsequently arrived and searched the house wearing protective chemical suits.”  Det. Cooper, one of the Laurel County officers, “testified at trial that he had investigated over one hundred methamphetamine laboratories and that the laboratory found in [Hensley’s] house was one of the largest he had ever seen.”  Officers also found a firearm in a closet inside the house.
Hensley was charged, and subsequently convicted, of Manufacturing Methamphetamine, with the penalty enhanced because of “his contemporaneous possession of a firearm.”  He appealed.

ISSUE:
Is the presence of a firearm in the house where a methamphetamine lab is located sufficient to enhance the penalty?
HOLDING:
Yes
DISCUSSION:  The Court noted that previous holdings had applied the firearms enhancement “whether the defendant’s possession of the firearm was actual or constructive.”
   The Court noted that the record did not indicate where in the house the closet, where the gun was found, was actually located, and the defense argued that “because of the absence of such proof, the Commonwealth failed to show a sufficient nexus between the gun and the manufacturing of methamphetamine as to warrant the enhancement.”   However, the Court agreed that the evidence indicated a “sufficient nexus between the gun found in the house and the controlled substance offense to submit the enhancement issue to the jury.”  

Hensley also argued that the Court should not have permitted the admission of the “laboratory testing results of the samples of chemicals found at his house because of the Commonwealth’s failure to prove a proper chain of custody.”   The evidence indicated that Trooper Bowling, KSP, delivered the samples to the KSP post in London, and that Sgt. Cambron “transported the evidence to the KSP crime laboratory.”  The KSP chemist further testified concerning her handling of the evidence.    The court agreed with previous holdings that it was “sufficient  … that the actions taken to preserve the integrity of the evidence are reasonable under the circumstances.”
   The Court found that the trial court acted within its discretion in admitting the evidence. 

Finally, Hensley argued that it was improper for Det. Cooper (Laurel County) to testify both as a fact witness and an expert witness, as he testified “generally about how to manufacture methamphetamine” as well as about what he found inside the house.  The Court, however, found no reason to overturn the case for that reason, and “decline[ed] to establish a per se rule that a fact witness cannot also render an expert opinion if qualified to do so.”  

Hensley’s conviction and sentence were affirmed.

PENAL CODE – RECEIVING STOLEN PROPERTY
Jackson v. Com.
WL 1718501 (Ky. App. 2006)

UNPUBLISHED

FACTS:  During the afternoon hours of July 20, 2004, Calder left his truck parked on the street in Ashland.  When he came back to the truck, about 5 p.m., he found that “his tool box had been forced open and a Snap-On brand diagnostic scanner had been removed.”  He reported the theft, and further “advised that he had seen Tommy and Pooh Workman in the area, and that he knew the Workmans had previously stolen items and pawned them locally.”

Investigation revealed that on 2:47 p.m., that same day, Jackson had pawned the item at a local pawn shop.  He provided his own photo ID to the clerk.  The officers searched for Jackson, and eventually he was found in Florida and extradited back to Kentucky.  (The officers did not follow up on the possible link to the Workmans.) 

Jackson argued at trial, and on appeal, that the prosecution had “failed to provide sufficient evidence that Jackson knew that the scanner was stolen.”  He was convicted of felony Receiving Stolen Property and appealed.

ISSUE:
Is possession of stolen property in close temporal proximity to the time the item was stolen prima facie evidence that the holder knows the item is stolen?


HOLDING:
Yes
DISCUSSION:   The Court noted that Dawes v. Com. “answers the question” in this case.  That case held “that evidence the defendant was in possession of recently stolen goods [close in time to when the property was actually stolen] is sufficient to support a finding beyond a reasonable doubt that he knew the property was stolen”
  and will support a conviction for Receiving Stolen Property.

Jackson’s conviction was affirmed.

PENAL CODE – MULTIPLE

Nuckols v. Com.
WL 1650970 (Ky. 2006)
UNPUBLISHED

FACTS:   On Sept. 6, 2003, in Barren County, the victim in the case was sexually assaulted and raped.  She recognized her assailant as a neighbor, but did not know his name. Because the assailant had taken her cell phone, she had to leave her house to go to a local convenience store to call the police.   She gave responding officers a description of her assailant before being taken to the local hospital for an examination and treatment of injuries.  At the hospital, she identified Nuckols from a photo lineup.  

The officers then went to Nuckols’ home, which he shared with his mother.  They found Nuckols outside, and after a consent by his mother to search the home, found various items that connected Nuckols to the assault.  Initially Nuckols denied any involvement, but he was taken, along with his mother, to the police station for questioning.  Eventually, he made admissions involving the attack, and confessed that he had taken the cell phone and had thrown it out in a local park.  He took police to where he had discarded the phone. 

Nuckols was 17, and was initially charged in juvenile court on a variety of charges, including Kidnapping, Terroristic Threatening, Assault as well as Rape.   Upon motion by the Commonwealth, the case was transferred to the circuit court.   Nuckols was convicted, and a post-trial DNA test confirmed that he produced the bodily fluid evidence recovered from the victim.  

Nuckols appealed.

ISSUE:
May a person be charged with kidnapping when the only restraint is incidental to an underlying crime such as sexual assault or robbery? 

HOLDING:
No
DISCUSSION:  Nuckols first appealed his conviction for kidnapping, arguing that the kidnapping exemption
 applied, as there was no “proof of conduct in excess of that normally necessary to complete the charged offenses.”   The Court noted that the applicability of the kidnapping exemption was a matter of law to be decided by the trial court.  The appellate court noted that the facts indicated that Nuckols entered the house, assaulted the victim, and left the house immediately after the attack.  Nuckols did not restrain the victim “in any way either before or after the attack.”  This is “precisely the sort of case in which the kidnapping exemption statute is designed to apply.”

The Court found that the trial court erred in permitting the conviction for kidnapping. 

Nuckols also argued that double jeopardy applied in his convictions for Terroristic Threatening and Assault.  The Court, however, found that under the Blockburger
 test, Nuckols could be convicted of fourth-degree assault, as he struck the victim in the face and injured her, and that he threatened to kill the victim and her unborn child.  These charges, and those of rape and sexual abuse, do not share all elements of the relevant crimes that were alleged. 

The Court reversed his conviction for Kidnapping, but affirmed his convictions for Terroristic Threatening and Assault.

PENAL CODE - HOMICIDE

Baraka v. Com.
194 S.W.3d 313 (Ky. 2006)
Published

FACTS:  Baraka was tried and convicted of “homicide by heart attack” in the murder of Brutus Price.  Specifically, the prosecution “alleged that stress related to a physical altercation between the victim and [Baraka] caused the victim to suffer a fatal heart attack.”  

At trial, the medical examiner, Dr Rolf, testified that the cause of death was a heart attack and was a homicide, and introduced information supporting this as a valid theory of homicide.  

Baraka appealed.

ISSUE:
May a person be charged with “homicide by heart attack?”
HOLDING:
Yes

DISCUSSION:  The Court quickly found that “homicide by heart attack” was a valid theory and was within the purview of the medical examiner, a qualified expert witness, to offer as a cause of death. 

Baraka’s conviction was upheld.

FORFEITURE

Duncan v. Com.
S.W.3d 2006 WL 1360335 (Ky. App. 2006)
UNPUBLISHED

FACTS:  Duncan was arrested and indicted on various drug offenses by the Hancock County SO.  Before his trial, however, he died, and the indictment was dismissed.  At the time of the arrest, deputies had seized firearms, apparently found in close proximity to drugs or money connected to the crime.  Despite Duncan’s death, the SO sought to get the firearms in forfeiture, and Duncan’s estate objected.  

The trial court agreed with the estate that because he had not been convicted, the forfeiture could not go forward.  The SO appealed.

ISSUE:
Is conviction a necessary predicate for a forfeiture?

HOLDING:
Yes

DISCUSSION:  The appellate court quickly agreed that the statute (KRS 527.080) required that a conviction be made prior to the forfeiture.  Since this did not occur, the Court further agreed that the forfeiture was invalid and ordered that the firearms be returned to the estate. 

Brown v. Com.
WL 17900777 (Ky. App. 2006)
UNPUBLISHED

FACTS:  Vertrees Brown was indicted, and eventually, convicted of various trafficking offenses as a result of actions committed in 2003.  In March, 2004, Pulaski County SO deputies seized firearms and ammunition from Brown’s residence, pursuant to a search warrant issued as a result of allegations of drug trafficking on the part of his son, Bill, who shared the residence.  The weapons in question were found in Vertrees’ bedroom, and he was also charged with possession of a firearm by a convicted felon, but the court found no indication that he was every indicted on that charge.  The trial court granted the Commonwealth’s motion for forfeiture.

ISSUE:
Must the prosecution connect items sought to be forfeited to specific criminal activity, such as drug trafficking?


HOLDING:
Yes
DISCUSSION:  The Court quickly found that the prosecution failed to meet its burden to show “that the seized property bore any relation to Vertrees’s drug trafficking activity.  The forfeiture provisions of KRS 218 require that the prosecution “must trace to a controlled-substances violation any property it desires to be forfeited, irrespective of the statutory presumptions in favor of forfeitability.”  

The forfeiture order was reversed.

NARCOTICS

Com. v. Rodefer

189 S.W.3d 550 (Ky. 2006)

FACTS:  On July 2, 1999 Lexington PD “received information that a burglary was going to be committed” early the next morning, at a CVS store.  The officers  were told there was a large crack in the building, and that the burglars were “planning to gain entry” to the building through that crack.  Sgt. Scott confirmed the presence of the crack, and later that night, officers began a surveillance.

Rodefer and his accomplices arrived, as the tip had indicated, at about 5 a.m.  First, Rodefer struck a window with a sledge hammer, trying to gain access, but was not successful, and “officers converged on the perpetrators.”  All three burglars fled; officers were only able to catch Rodefer.  During a search incident, Officer Murphy found a crack pipe, a substantial amount of powder cocaine, and over $1100 in cash on Rodefer.  

Rodefer was charged with Trafficking in a Controlled Substance and related offenses.  He was convicted at trial, and appealed.  The Court of Appeals reversed the conviction, and the Commonwealth appealed. 

ISSUE:
May someone be charged with intent to transfer a controlled substance as a trafficking offense?
HOLDING:
No
DISCUSSION:  Rodefer argued that the jury instructions were faulty in that he was allowed to be convicted with no evidence that he actually trafficked (sold or transferred) in controlled substance.  At best, it was suggested that he had the intent to do so.  The statute does not include “transfer” in the list of offenses connected to possession with intent, only “sell.”  The Court noted that the General Assembly had included each of the words in the first section of the statute, but not in the section connected to possession, and as such, terms such as distribute and transfer are not interchangeable, but must be considered to have different meanings under the law.   The Court stated that “[i]nclusion of a word in one part of a statute and exclusion in another is a strong indicator of legislative intent, thus leading the Court to believe that the exclusion was purposeful.”  As such, the instructions given, which included “intent to transfer” was inappropriate.  

However, the Court disagreed that the error was such that it “constituted palpable error” and reinstated the judgment of conviction. 

NOTE:  The amount of cash on Rodefer’s person might have been sufficient to charge him with trafficking (for actual sale), however, rather than transferring, which implies no money or items of value would exchange hands.

CIVIL ACTIONS 

Serey v. Pruitt

2006 WL 1044283 (Ky. App. 2006)
UNPUBLISHED

FACTS: KSP “responded to a one-car accident in rural Boyd County, finding a vehicle upside down and almost completely submerged in a creek with a very swift current.”  KSP requested Serey’s assistance – he “was an Ashland police officer who was also a certified SCUBA diver and instructor with experience in underwater rescue and recovery” – to recover the vehicle and possible victims.   Serey recovered the body of Stephanie Griffith, who had been swept out of the open driver’s door, and the body of Jason Qualls, who was found in the back seat.  He provided a written statement to KSP that it was his opinion that Griffith was the driver at the time of the wreck, although the vehicle belonged to Qualls.  The vehicle was uninsured.   

However, Glenn Griffith, Stephanie Griffith’s father, had uninsured coverage that would be available “only if Qualls, not Stephanie, was driving at the time of the accident.”  Eventually, Griffith filed suit against his insurance carrier, Omni, and Serey.   The allegation against Serey was that he “had breached the duty of a reasonable and prudent police officer by failing to exercise ordinary care in rendering his opinion to KSP that Stephanie was driving at the time of the accident” and that the insurance carrier was refusing to pay based “in part, on its reliance on Serey’s unqualified and erroneous opinion to KSP.”  

Serey requested, and received summary judgment.  That decision was appealed, and an appellate panel affirmed that decision, “holding that Serey owed no duty to Griffith or to the public under the facts of the case.  (In addition, the Court found that “any damages that Griffith suffered were not reasonably foreseeable when Serey complied with KSP’s request to give his opinion of who was driving.”)   Serey then filed suit against Griffith and Pruitt, Griffith’s lawyer, alleging abuse of process and wrongful use of civil proceedings, but the court quickly dismissed that action.  Serey appealed.

ISSUE:
May a peace officer be subject to a lawsuit as a result of a rendering an opinion about a matter?

HOLDING:
Yes
DISCUSSION:  The Court noted that Pruitt took the usual actions that a civil attorney might take, including legal research, prior to filing the action against Serey.  The Court noted that the simple fact that it awarded Serey summary judgment is not sufficient “establish that Pruitt acted without probable cause in filing the civil suit against Serey.”  The Court noted that there is “no precedent directly on point regarding whether a police officer could be held liable for negligently rendering an opinion in such circumstances” and even if there were, Pruitt would still be permitted to challenge that precedent.  In addition, the court found no reason to believe that Pruitt acted for any reason other than to secure a proper adjudication of Griffith’s claim, as was his duty. 

The Court upheld the summary judgment.

NOTE: The opinion does not indicate whether KSP requested Serey’s assistance as an Ashland officer with diving skills, or if they called upon Serey in a private capacity.  That would be a major factor in allocation of liability and civil defense.
Davis v. City of Louisville

S.W.3d 2006 WL 1360812 (Ky. App. 2006)
UNPUBLISHED

FACTS:  Davis was involved in a collision with Officer Leber (Louisville PD) who, when “responding to an emergency call, struck parked cars with his vehicle.”  Davis claimed to have been struck and injured by those parked cars.  In 2002, Davis sued Leber and the City of Louisville, arguing that Leber was negligent and that the City of Louisville was also liable because Leber was on-duty at the time. 

Leber testified that Davis could not have been struck by the parked cars. 

Davis attempted to serve the complaint on Leber, who admittedly avoided the service of process.  Leber was not, in fact, apparently served until the morning of the trial, several years after the collision.  The Court refused to permit the service, however, stating that “Davis had ample opportunity to serve the officer at earlier trial dates and pre-trial hearings.”   “Davis then claimed that the record showed that Leber was served by a Special Bailiff on February 20, 2003” but that he did not realize that until that day.  Leber denied he had ever been served.  Because Leber, arguably, did not respond to that service, “Davis moved for default judgment against” Leber.  The trial court denied that motion, as it was unclear if Leber had, in fact, been served, and “additionally because Davis had waited 20 months after the date of service to make the motion for default judgment.”
  

The City argued that “it was the responsible party as Officer Leber was acting within the course and scope of his employment at the time of the accident” and that it would “pay any judgment rendered against Officer Leber.”  Further, the “City agreed to proceed without Officer Leber being a party to the action.”  The trial court refused to add Leber or to render a default judgment for Davis.

Eventually, at trial, the jury found in favor of the City of Louisville, and Davis appealed. 

ISSUE:
May a case proceed without service on the police officer party in the case?

HOLDING:
Yes

DISCUSSION:  The Court quickly upheld the decision of the trial court, and upheld the denial of Davis’s motions.   The City of Louisville had agreed that it would be totally responsible for all damages, and the officer was present to testify.   The Court found that Davis was not harmed in any way by Leber not being made an actual party to the lawsuit. 
ARREST

Com. v. Fields

194 S.W.3d 255 (Ky. 2006)
PUBLISHED

FACTS:  In November, 2002, a Lexington officer spotted Fields in “the parking lot of an apartment complex owned by the Lexington Housing Authority which was posted against trespassing and loitering.”  Fields walked away from the cruiser in a manner that “seemed to be an attempt to avoid contact with the police.”  The officer called Fields over to him, and eventually Fields complied.  

The officer asked Fields for his reason for being on the property, and Fields “replied that he was visiting ‘his people’ but did not provide the names and addresses of any residents of the adjacent complex.”  Fields was then arrested for criminal trespass – and a search of his person revealed cocaine and a crack pipe.  He was indicted, and took a conditional guilty plea to the drug charges.  The trespassing charge was dismissed as part of that same agreement. 

The trial judge had denied a motion by Fields to suppress the evidence, and Fields appealed that decision.  The Court of Appeals “rejected Fields’ assertion that the initial stop was unjustified, reasoning that the evasive actions provided a reasonable suspicion to justify the stop.”  However, the appellate court “suppressed the search because it believed that the arrest was improper because the officer lacked sufficient information to arrest” Fields for Criminal Trespass.  The Commonwealth appealed.

ISSUE:
May an individual found in a posted no trespassing area be arrested if unable to prove they have a lawful right to be on the premises?
HOLDING:
Yes

DISCUSSION:  The Court noted that a “criminal trespass” occurs when someone “knowingly enters or remains unlawfully in or upon the premises.”  KRS 511.080(1)   In this case, “Fields was loitering in an area posted with no trespass, and no loitering signs.”  The officer reached a reasonable conclusion that Fields was, in fact, trespassing on property where he had no legitimate reason to be.  As such, the arrest was lawful and “proper because a reasonable officer could conclude from all the facts and circumstances that a violation was being committed in his presence.”  

The Court further acknowledged that Com. v. Mobley laid out the “appropriate analysis to determine a lawful misdemeanor arrest is whether a reasonable officer could conclude from all the facts that a misdemeanor is being committed in his presence.”

The decision of the Court of Appeals was reversed and that of the trial court reinstated.

Jones v. Com.
S.W.3d 2006 WL 1195630 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On June 10, 2004, Trooper Payne (KSP) “observed Jones purchasing several items at a BP gas station in Breckinridge County, Kentucky, which Payne recognized as items commonly used to manufacture methamphetamine.”  Specifically, Jones purchased Red Devil lye, cold medication containing pseudophedrine and Liquid Heat.

Payne asked Jones about the items and though Jones appeared nervous and “kept reaching for his pocket,” “he provided reasons for the purchase not related to the production of methamphetamine.”   Payne detained Jones and ran a check of his records, and learned that his operator’s license and vehicle registration were both expired.  Jones continued to reach for his pocket, and Payne then handcuffed him.  During a pat-down, he found Jones to “be in possession of a film canister containing” what appeared to be methamphetamine.  Jones admitted that it was methamphetamine, and Payne then advised him of his Miranda rights.

As a result of what he had learned, Payne requested and received a search warrant for Jones’s home.  There, Payne found a number of items indicating that Jones was involved in manufacturing methamphetamine.  He was indicted a few months later on Manufacturing Methamphetamine, and various related charges.   Prior to trial, the court denied Jones the right to suppress the evidence, finding that at the time, Jones was on probation, and he had waived any right to protection against warrantless searches.  Jones took a conditional guilty plea, and appealed.


ISSUE:
Can a person be “arrested” without being specifically told that they are under arrest? 

HOLDING:
Yes

DISCUSSION:  The Court considered the suppression motion on several points.  Jones first argued that since “Payne was not aware of Jones’s probationary status at the time of the search” he “could not have relied on it as a basis for the search.”  The Court, however, found that the record supports its decision “that the search of Jones’s person was reasonable” given the description Payne provided of his demeanor.  Once it was learned he was driving on an expired license and registration, the trooper had sufficient information to arrest Jones.  The trial court had concluded that Jones was, in fact, arrested when he was handcuffed, and as such, the “pat-down” was a proper search incident to arrest.

The Court did not disturb the trial court’s ruling, however, “that any statements made by Jones after being detained, but before being advised of his Miranda rights, including Jones’s admission that the canister contained methamphetamine, would be excluded from admission into evidence if the matter proceeded to trial.”  

The appellate court affirmed the trial court’s decision. 

Hightower v. Com.
S.W.3d 2006 WL 1195663 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On March 11, 2004, Officer Yahr (Lexington PD) arrested Hightower.  Yahr has previously heard an ATL for a specific vehicle wanted in a robbery and while sitting at the Coolavin Apartments, he spotted a vehicle matching the description pull into the parking lot, and then leave.  He saw two occupants inside the vehicle.  He followed the van to another location, and pulled in behind it.  (The Court noted that he did not “stop” the vehicle.)  When the occupants, a white female driver and a black male passenger got out, Yahr asked them “to come over toward his cruiser so he could talk to them for a minute.”  Neither, however, complied, instead walking in different directions away from him.  Yahr told the male occupant (Hightower) again to “come over and talk for a few minutes” but Hightower responded that he had to urinate, but finally complied.  Yahr did not allege that Hightower was behaving furtively or nervously, but Yahr was “fearful” that they were the robbery suspects. 

Both Hightower and the female driver “were at the front porch of the house when they talked to Officer Yahr, giving him information.”  Hightower gave Yahr false information about his name, and Yahr called for back-up.  Officer Wolfe
 arrived, and Yahr briefed him.  Wolfe watched the pair while Yahr walked over to where Hightower had been standing after he got out of the car, since he had been partially concealed there.  Yahr found no evidence that Hightower had, in fact, urinated, but did see “the end of a plastic baggie sticking out of the front bumper of the vehicle” which appeared to contain cocaine.  (A field test confirmed this.)  Yahr arrested Hightower for possession, but did not give him Miranda warnings.

Yahr contacted the officer who had initiated the ATL, and the robbery victim was brought to the scene for a show-up.  The victim identified both Hightower and the white female as participants in the robbery, and Hightower was charged with that offense as well. 

Hightower was indicted for Robbery.  Hightower’s subsequent suppression motion was denied.  He took a conditional guilty plea and appealed.


ISSUE:
May a person be arrested for items found near where the subject is located?


HOLDING:
Yes

DISCUSSION:  First, Hightower challenged the validity of the show-up and the discover of the cocaine.  He argued “that the information from the ATL report was not sufficient to justify his seizure.”   The prosecution conceded that Hightower was seized, but argued that it was a reasonable seizure under the circumstances.  The Court stated that “[t]he standard for reasonable suspicion is less demanding than the grounds for probable cause and falls considerably short of satisfying a preponderance of the evidence standard.”  In contrast, the Court noted that “[a] hunch is an intuitive feeling or guess about something or a premonition without basis.”  The details relied upon by Yahr were sufficient to find that the “brief detention of Hightower passes constitutional muster.”  

Hightower further stated that “his presence in the area of the cocaine stashed in the bumper of the vehicle” was insufficient to support his arrest and that Yahr only assumed Hightower owned it because he was closest to it when it was found.  The Court, found, however, that the cocaine was in plain view for Yahr, who was also properly in the area where he could see the item.  It also noted that Yahr did not give Hightower his Miranda warnings because he did not intend to interrogate him.”  

The trial court’s decision was upheld. 

Wade v. Com.
S.W.3d 2006 WL 1360865 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On April 18, 2003, Officers Rice and Persley (Lexington-Fayette PD) were on patrol when they “passed and observed to males sitting in a parked white vehicle looking at each other face-to-face.”  Rice turned around and “pulled behind the white vehicle for further investigation.” Both Rice and Persley got out and approached that vehicle on foot.  Wade then got out, went to the front and opened the hood.  Bobbitt, the passenger, got out of the vehicle, “stumbled and fell, and then attempted to walk away from the scene.”  Persley then went to Bobbitt, while Rice went to Wade.


Rice later testified that the area in question, Race Street,  was a “high drug area.”  When he approached the car, he “noted a strong smell of marijuana coming from inside the white vehicle and also from Wade.”  Wade admitted he’d been smoking marijuana.  Rice stated that “Wade’s eyes were glassy and that he was evasive and nervous in his speech and actions.”   Wade told him that he’d come to the scene to work on the car, which belonged to his aunt, but that he didn’t know how the car had gotten to that location.   The vehicle’s engine was warm, and the keys were in the ignition.  As such, Rice arrested Wade for “public intoxication” – testifying that “he did not want Wade to drive away.”   Rice further looked into the vehicle, and spotted a “plastic baggie containing a white substance in the driver’s side floorboard.”  (It was later found to be crack.)  Bobbitt reportedly said that “he was there to purchase crack cocaine from Wade, but the transaction had been interrupted by the police officers.”  

Wade gave a different story, claiming that he was waiting with the vehicle for a tow truck, and that the vehicle belonged to a friend.  He further claimed that he didn’t smoke marijuana.  

Wade was indicted on several charges, including Trafficking in a Controlled Substance, which was later amended to Possession.  Wade requested suppression, which the court denied.  Wade took a conditional guilty plea, and appealed.   After several procedural issues, the case came before the Kentucky Court of Appeals.

ISSUE:
May a person found sitting inside a vehicle be arrested for public intoxication?

HOLDING:
Yes

DISCUSSION:  The appellate court ruled that first, there was sufficient evidence to support Wade’s arrest for public intoxication.  Once he was lawfully arrested, it was appropriate for Rice to search the passenger compartment of the car.
  In addition, the search “was also permissible under the plain view doctrine.”  The evidence indicated that the baggie was clearly visible to Rice when he looked into the vehicle, which was sitting under a street light and therefore, apparently, adequately lighted. 

In an additional concurring opinion, Judge Knopf pointed out that while the majority upheld the search on the premise that a flashlight was not used, that even had it been used, the search would still have been lawful.

The Court upheld the decision of the trial court to deny the motion to suppress.

Mason v. Com.
S.W.3d 2006 WL 1360797 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On January 9, 2004, Officer Whitaker (Lexington-Fayette PD) “observed a vehicle he believed to be operating with only one headlight.”  He turned and followed the vehicle and it turned into an apartment complex.  A few minutes later, as Whitaker watched, it drove back out of the complex and onto the public roadway. 


Whitaker continued to follow it, and finally decided to stop the vehicle and investigate further. As the vehicle approached a stop sign, Whitaker activated his emergency lights, but the vehicle did not stop.  (Neither was the vehicle speeding.)  As the vehicle failed to stop at the stop sign, instead making a turn, Whitaker turned on his siren, at the same time notifying dispatch of what was occurring.  Whitaker was ordered, via the radio, by his CO to “terminate the pursuit of the vehicle because no serious violation was involved.”  Whitaker did turn off his emergency equipment, but he “continue[d] to follow the vehicle making sure that when the vehicle stopped, he was going to be there.”  Whitaker later stated that he was unaware that the agency’s policy was that “when ordered to terminate a pursuit, the officer [was] to cease and desist all efforts to overtake the vehicle or to capture the suspect.”  Whitaker communicated via simplex to other officers in the area what he was doing, and to alert them to watch for the vehicle.  

As Mason finally stopped his vehicle, and Whitaker saw the driver’s door open, Whitaker “’shot up’ behind the car.”  Mason got out and “ran behind a house” with Whitaker in foot pursuit and “yelling for him to stop.”  Other officers intercepted Mason and “chased Mason back toward Officer Whitaker.”  After a struggle, Mason was handcuffed and searched, and officers found a gun and crack cocaine on his person.  

Mason moved for suppression, and argued that in fact, he had two headlights, but one was damaged and not pointed forward.  Mason stated that he saw Whitaker’s lights, but that he did not stop, and stated that “Whitaker was following him closely the entire time the officer was behind him.”    Mason argued that ‘the seizure was unlawful because Officer Whitaker violated the police department policy after being ordered to terminate the pursuit of Mason for the inoperable headlight. 

The trial court found, however, that Whitaker “had a legal basis to stop Mason due to the inoperable or faulty headlight.”   Because he failed to stop, Mason then “committed the arrestable offense of fleeing and evading.”  When he got out and fled on foot, he committed a “second arrestable offense of fleeing and evading.”  The search then became proper under the search incident to arrest doctrine.  


Following the denial of his motion, Mason took a conditional guilty plea, and appealed.


ISSUE:
Does a failure to follow agency policy in initiating a pursuit negate the subsequent arrest?

HOLDING:
No
DISCUSSION:  The appellate court agreed completely with the trial court and held that Whitaker’s failure to follow agency policy “after the order to terminate the pursuit” was given did “not provide Mason a defense to the subsequent arrest and search.”  The search was clearly incident to his lawful arrest. 

The judgment was affirmed.

SEARCH & SEIZURE -  STANDING

Schott v. Com.
S.W.3d 2006 WL 1195648 (Ky. App. 2006)
UNPUBLISHED

FACTS:  
In March, 2002, Louisville police became aware of “complaints of drugs being sold at” a “house occupied by John Wright.”  Det. Payne (Louisville PD) “conducted surveillance and observed a pattern of high traffic in and out of the house with visitors only remaining on the premises a short time.”  A CI also told Payne that Wright was “selling cocaine, crack and pills at his house.”  

Payne got a warrant on April 18, 2002, but the search was not carried out until April 23.  “A manpower shortage prevented officers from executing the warrant immediately, and then activity at 2515 Bank decreased, leading Payne to suspect that Wright had been tipped off about the search warrant.”   Activity picked up on April 23, and “Payne decided that it was time to execute the search warrant.”  Payne saw a vehicle pull up behind the house, and he called for assistance, “confidant that trafficking activity was about to occur.”   Payne and another officer “pulled into the driveway and got out of their car with weapons drawn.”   They saw two men, including Schott (the driver of the vehicle) and ordered them to keep their hands visible.  “Schott ignored their orders, and through the Tahoe’s open window, they observed him making grabbing and stuffing motions with his hands.”

The officers secured Wright and Whitmer, who were both in the yard.  Wright had digital scales in his pocket.  Payne pulled Schott from the vehicle and “handed him to another officer who conducted a pat-down search.”  During that search, 14.2 grams of cocaine fell out of his shorts.  Wright and Schott were both charged with Complicity to Traffic and Tampering with Physical Evidence.  

Schott argued for suppression, staying that “the warrant was stale because of the five-day period that elapsed between the time it was issued and the time it was executed” and that the warrant did not justify a search of his person.  The trial court denied his motion, and eventually, Schott was convicted.  (The conviction was for complicity to possession, rather than trafficking, however.)   He appealed.


ISSUE:
Does a casual visitor have standing to object to a search of another’s property? 


HOLDING:
No
DISCUSSION:  The court noted that “Schott did not have standing to challenge officers’ entry onto Wright’s property.”   The Court, however, agreed that “as a visitor,” Schott “had no … reasonable expectation of privacy” at the residence. Although agreeing that the warrant did not provide legal authority for the search of Schott’s person, the Court found sufficient justification for a Terry frisk, and once they did so, the cocaine fell into plain view.  

Next, the Court found that the verdict for complicity to possess was sufficiently supported by the evidence that at the least, he was bringing cocaine to the house to share.  

The Jefferson County Circuit upheld the conviction.
SEARCH & SEIZURE - CONSENT

Taylor v. Com.
WL 1713279 (Ky. App. 2006)
UNPUBLISHED

FACTS:  “On July 14, 2004, the McLean County Sheriff’s Department and the Kentucky State Police searched Taylor’s residence without a warrant.”  They found marijuana and paraphernalia, and Taylor was charged accordingly.   Taylor moved for suppression, arguing that the search was illegal.

At the hearing, Taylor’s wife had testified at the hearing that the officers had approached her and “told her that they had seen marijuana growing at her home.”  They further said that they “could do it the easy way if she let them in to take the plants, or the hard way by getting a warrant.”   As she let them in, Taylor emerged from the bathroom, and he showed them where the plants were located.  After they seized the plants, he gave them a written consent to search, during which time they found the other items.  Dep. Wilkerson (McLean County SO) testified that the Sheriff had been notified by KSP about the plants.  He further stated that upon being asked, Taylor had “led them right to 66 marijuana plants in the back yard” and had signed the consent to search form.   Taylor’s request for suppression was denied, as the trial court ruled that he gave a valid consent.  Taylor took a conditional guilty plea, and appealed.

ISSUE:
Is a statement that a warrant will be sought coercive?

HOLDING:
No

DISCUSSION:   Taylor claimed the deputies coerced his wife “into letting them in the home” but did not indicate that she was “improperly threatened or intimidated so as to coerce her into admitting the officers to the residence.”   The statements the officers made to Mrs. Taylor appeared to the court to “have been factual and within reasonable bounds so as to not amount to coercion.” 

The Court upheld the plea.

Marshall v. Com.
S.W.3d 2006 WL 1360276 (Ky. 2006)
UNPUBLISHED

FACTS:  In late 2004, residents in Carroll, Henry and Owen counties reported a rash of burglaries.  In most, firearms, jewelry, cash and large containers of change were stolen.  On the same day as one of the break-ins, Marshall and his “good buddy,” Gordon, “were videotaped using a Coin Star change machine at a local Kroger grocery store.”  On that tape they could be seen to be carrying containers unique to the latest break-ins.   In fact, this evidence was uncovered by the enterprising victim, who then contacted the Carroll County Sheriff’s Office.  As the sheriff’s office did not recognize the suspects, however, the Kroger was asked to contact the sheriff’s office should they return.  

Several additional burglaries occurred, and following the latest of them, Gordon and Marshall returned to the Kroger.  Again, they were carrying a clearly identifiable container, taken in the latest burglary.  A Kroger supervisor contacted Sheriff Maiden, who responded in time to see Marshall and Gordon leave the store.  He recognized them from the previous videotape and “pulled behind their car to prevent their escape.”  

As Maiden approached, Gordon got out, and Maiden told Marshall to stay in the car.  They said they’d let off a friend there at Kroger, admitted to “dumping change” but Gordon said the change belonged to him.  Both denied ever having been at the Kroger before.  Maiden saw jewelry and gloves (no fingerprints were found at any of the burglary scenes) in plain view in the car.  Maiden obtained both a search and an arrest warrant.

Pursuant to the warrant, Maiden found a modified lug wrench, which he believed had been used in some of the burglaries.  He also found other items, including “finger condoms.”
  The Sheriff also found a number of items, in particular unique items of jewelry, which had been stolen in the various burglaries.  Deputies were dispatches to the homes of the two men.  Apparently, they received consent to search Gordon’s home, where they found additional items, including firearms, that had been stolen.  The deputies proceeded to Marshall’s residence in Louisville, where Marshall apparently lived with his sister and her husband.  Marshall had a separate bedroom, which he argued “was exclusively his,” but there was clear evidence that his sister went in the room frequently and stored “personal items” in the closet of that room.  In addition, the door to the room was open when the deputies arrived, seeking consent, which they received from the sister, Hickey.  Stolen items and cash were also found in that room. 

Marshall moved for suppression, which was denied.  He was convicted on a multitude of Burglary, Theft and related charges.  Marshall appealed. 

ISSUE:
May a co-occupant give permission to search another’s bedroom?

HOLDING:
Yes (but see discussion)

DISCUSSION:  The trial court had found that Hickey and Marshall had a “common possessory interest in the residence” in question.  As such, Hickey “had authority to grant the police consent to search the entire residence” including Marshall’s bedroom.  Hickey and her husband were the official tenants of the apartment.  Hickey testified that she and her brother “had an agreement that one could not enter the other’s room” – but there was also evidence that she did, in fact, enter the room frequently.   

The appellate court agreed that the search was proper, making reference to both U.S. v. Matlock
 and McQueen v. Com.
   The Court noted that Marshall had been living there for only about six weeks, whereas the Hickeys were the official tenants and had been there for some three years.  Marshall paid no rent.  Hickey gave no indication to the deputies that “she did not have access or joint use” of the room and she even “directed the officers to his room.”   

In addition, even if found, after the fact, to lack the authority to consent, the Court found that the search would still have been valid, as Hickey certainly had apparent authority to permit the deputies to search.
  The Court found that “the objective and reasonable belief of the officers that Mrs. Hickey could consent to a search of the apartment” was sufficient to uphold the search.  

The denial of the suppression motion was upheld. 

SEARCH & SEIZURE – CONSTRUCTIVE POSSESSION

Rowland v. Com.
WL 1565735 (Ky. App. 2006)

UNPUBLISHED

FACTS:  Cloverport PD received information that “Gary Thompson was ‘cooking’ methamphetamine in Daviess and Hancock Counties and was then traveling through other counties to sell it.”  He was listed as armed and dangerous and was wanted on a felony warrant from Indiana.  

On August 30, 2003, Officers Vanderhoef and Pace “visited a local address in Cloverport looking for Thompson and learned that he might be at the home of Wesley and Carol Rowland.”  Upon arrival at that home, they “found and secured Thompson and obtained verbal consent from Carol Rowland to search her house and property.”  The officers contacted Bobby Jones, who actually owned the property and he agreed to a search of the outbuildings and curtilage.

During the search they found firearms and items that indicated manufacturing was occurring in the garage and in a mobile home on the property.  Additional officers arrived to assist, and Trooper Bailey (KSP) found David Rowland “sitting on a bed in one of the bedrooms on the first floor.”  He claimed to have been visiting when he became tired and decided to “take a nap in his nephew’s bedroom.”  Trooper Bailey removed Rowland to another room, and upon searching the room, found drug paraphernalia and methamphetamine under the mattress.  David Rowland was charged for those items.  (Wesley and Carol Rowland, Thompson and another woman were also charged.) 

During the hearing, Vanderhoef testified that David Rowland had clothes in bags at the house, and that Carol and Wesley stated that David lived there.  In addition, David claimed the residence when asking for appointment of counsel.   Carol Rowland requested suppression of evidence, and during that hearing, David Rowland’s counsel stated they had not filed for suppression because their position was that David did not live at the house, and thus lacked standing to request suppression of items found at the house.  

Eventually, Wesley and Carol pled guilty, and David Rowland’s case proceeded to trial.   Carol Rowland testified that David Rowland had been living at the home and had his own bedroom.  She also stated that the drugs did not belong to her or her husband, and that David had a methamphetamine addiction.  (She admitted, however, that they also had other regular overnight guests.)  Vanderhoef testified to his personal knowledge that “he was not surprised to find David at the Rowland residence” and that he understood him to be living at the Rowland house.   David Rowland’s sister, Janet Harper, however, testified that David lived with her, at another location, and had been simply “visiting the Rowlands” for a period of several weeks.

David Rowland was convicted of possession of contraband for the items found in the bedroom, and appealed.

ISSUE:
May a person be found to be “in possession” of items found under the mattress of the bed where they have been sleeping for some weeks?

HOLDING:
Yes

DISCUSSION:  The Court noted that “in Kentucky, possession may be either actual or constructive, and it need not be exclusive.”  Constructive possession occurs “when a person does not have actual possession but instead knowingly has the power and intention at a given time to exercise dominion and control of an object, either directly or through others.”
    The Court agreed that it was reasonable for the jury to find that David Rowland possessed the items found under the mattress where he had admittedly been sleeping for at least several weeks.

The Breckinridge Circuit Court decision was upheld.

Perdue v. Com.
S.W.3d 2006 WL 1195893 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On September 24, 2003, Dep. Riddle
 (Clinton County SO) “received a call from a Tennessee 911 dispatcher, who had received a call reporting that a red truck with a certain license plate number was being driven erratically.”  The plate was registered to Frank Perdue (the defendant).  As Riddle headed out to investigate, he received a second call “reporting that Frank Perdue was driving erratically in the Duvall Valley area.”  

Riddle proceeded to the area and spotted a red truck coming towards him from the opposite direction.  He turned around and followed it, activating his lights.  The truck pulled into a driveway and then drove around behind a residence.  Riddle followed him in, and at the time, noted that there were items in the bed of the pickup.   Perdue rolled down his window, and Riddle “smelled a strong odor of alcohol.”   Riddle had both Perdue and his passenger get out, and they both climbed out the passenger door, since the driver’s door did not open.  With the door open, Riddle spotted “two handguns under the passenger’s seat, as well as a shotgun on the floorboard in front of the driver’s seat.”  Riddle  seized the guns and unloaded them.  He then noticed a “small blue pouch in the truck bed near the tailgate” that he’d not noticed previously.   The vehicle occupants denied knowing anything about it, and Riddle opened it.  (It was confirmed later that one of the items in the bag was powder cocaine, and that it also contained paraphernalia.)   Riddle gave Perdue a PBT and charged him with DUI, and charged the passenger with AI.  Eventually Perdue was charged and convicted of Possession of a Controlled Substance (cocaine), DUI and CCDW, along with other charges.    He appealed.

ISSUE:
May possession be constructive rather than actual? 
HOLDING:
Yes


DISCUSSION:  Perdue first argued that the vehicle stop was unreasonable because the tips were anonymous.  However, the Court noted that the two separate tips, both of which were specific to him, coupled with the information the officer learned as he caught up to the vehicle, were sufficient to support, at the least, reasonable suspicion for the stop.    With regards to the blue pouch, the Court found that although the trial court justified the search as incident to Perdue’s arrest, that it “need not reach this issue” – finding instead that “because Perdue denied owning or knowing anything about the pouch” that it was effectively abandoned and he could exercise no privacy rights about it. 

Next, the Court quickly dismissed Perdue’s argument that the drug evidence had been mishandled.  The evidence indicated that the drugs had been properly stored in a locked cabinet at the SO when it wasn’t being tested by KSP.  The court did not require the prosecution to put on detailed information on the chain of custody as there was no indication that the chain of custody was faulty in any way.    (The Court noted also that the discrepancies in the amount of cocaine reported was because the amount had been diminished by multiple testing.) 

Perdue also argued that he was improperly convicted for possession of the blue pouch found in his truck.  However, the Court noted that in Hargrave v. Com., it had concluded that possession did not need to be actual, but could, instead by constructive – i.e. subject to the defendant’s “dominion or control.”
  In this case, the drugs were found in Perdue’s own vehicle, and he was driving the vehicle at the time, and in fact, Perdue smoked the brand of cigarettes found with the pouch.  

With regards to the handguns, Perdue argued that they were not concealed, and therefore, they were being legally carried.   However, Kentucky case law supported the contention that a firearm on the floor, “under the front seat frame” was considered concealed.
  Even though in this case, the weapons were under the passenger’s seat, the court agreed that it was appropriate for the jury to find that they were unlawfully concealed, and to find Perdue (the driver) guilty of the offense.  

The Clinton County Circuit decision was affirmed. 

SEARCH & SEIZURE – SEARCH INCIDENT TO ARREST

Widener v. Com.
WL 1652645 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On March 23, 2002, Deputies Ezell and Ruber (Boone County SO) “were attempting to execute a valid misdemeanor arrest warrant” on Widener, at a motel room in Richwood.  They could not get into the room because there was a safety chain on the door.  Apparently the door was slightly ajar, however, because they could see Widener moving around the room.  Finally, Widener unlocked the door, Ezell handcuffed him and Ruber and Sgt. Wermerling “entered the room to make certain that no other persons were present.”  During that sweep, Wermerling noticed what he believed to be crack pipes.  During a further search, they found a single rock of crack under a pillow.  

After being given his Miranda rights, “Widener admitted that he had smoked crack earlier that day.” He was charged with a variety of drug offenses.  He moved to suppress the evidence found in the room, but the trial court denied, finding the search to be valid.  Widener was convicted, and appealed.

ISSUE:
Is the search of an entire motel room in which a person is arrest a valid search incident to arrest?

HOLDING:
Yes

DISCUSSION:   The appellate court found the search to be a valid search incident to arrest.  In Shipley v. California, the “’search incident to arrest’ exception to the warrant requirement permits law enforcement officers to search an arrestee’s person, and the area within his immediate control, so long as the search is ‘substantially contemporaneous with the arrest.’”
  He was arrested in the doorway, but the entire room was within his immediate access, and thus searching the room was appropriate. 

SEARCH & SEIZURE – VEHICLE STOPS

White v. Com.
WL 1652748 (Ky. App. 2006)

UNPUBLISHED
FACTS:  On November 29, 2004, Officer Curtsinger (Lexington PD) was patrolling when he spotted White “both speeding and driving his van erratically.”  White did not notice Curtsinger, and before Curtsinger could attempt a stop, White made a turn, parked his car and got out.  Curtsinger pulled up and “commanded him to wait by his vehicle.”   White however, took off running.  Curtsinger gave chase and “managed to apprehend White.”  As he placed White in handcuffs, White admitted that he had a suspended OL. 

Curtsinger went back to White’s car, and smelled marijuana in the vehicle.  He looked in and saw marijuana in plain view.  Officers then entered the car and seized the contraband.  (Cocaine was also found on White during the booking.) 

White was indicted, and moved for suppression of both the evidence found in the search, and of his statement.  When that was denied, he took a conditional guilty plea, and appealed. 

ISSUE:
Is a vehicle being driven erratically subject to a vehicle stop?

HOLDING:
Yes
DISCUSSION:  The Court quickly found that “the fact that White was driving erratically justified Officer White’s attempted traffic stop.”
  The Court did not directly address the issue of his statement, although the opinion suggests that it may have been volunteered and was not in response to questioning. 

In addition, although the Court did not entertain his attempt to appeal a charge to which he pled unconditionally guilty – that of fleeing or evading – the Court noted that “White’s flight from … [a] legitimate traffic stop did in fact create a substantial risk of physical injury to both White himself and to Officer Curtsinger because the flight occurred on foot in darkness, where either could have easily lost his footing, tripped or collided with an obstacle and been badly hurt.”  

The Court upheld the guilty plea.
SEARCH & SEIZURE - TERRY

Laber v. Com.
WL 1789831 (Ky. App. 2006)

UNPUBLISHED

FACTS:  On October 8, 2003, Trooper Harris (KSP) was in Lexington.  He had pulled into a gas station when he spotted an unmarked Lexington police vehicle in a nearby parking lot.  He pulled up next to the car.  Dets. Ramsey and Welch were inside, and told Harris that they were watching Laber, a suspect in a rape case, who was out on bond, and further that the rape suspect had used a gun.  They pointed out Laber’s vehicle.  Laber emerged from the gas station and got into the truck, and pulled out onto Richmond Road.  He did not use his turn signal, and once on the road, committed several other minor traffic violations as well, so Harris made a traffic stop.  The two detectives immediately joined Harris at the stop.

Harris asked Laber to step out, and when he opened the door, Harris spotted “what appeared to be a holster on the bottom side of the seat.”  He asked Laber about it, and Laber said it was a stun gun.  Harris asked Laber if he had any guns or knives on his person, apparently Laber denied it, and Harris patted him down.  Harris told him the reason for the stop and asked where he was going, and Laber responded that he was going to Wilmore.  He claimed to have been visiting his girlfriend.  He again told Harris that he had a stun gun in the truck.  He agreed that he’d just gotten out of prison and was a convicted felon. 

Harris then told him that he couldn’t have any weapons, and eventually, Laber stated that there was a gun in the vehicle, in the glovebox, but that it wasn’t his.   Laber was placed in Harris’s vehicle, and upon searching the glovebox, Harris found a gun.  

Harris learned, after this, that the alleged rape victim was Det. Ramsey’s daughter, and that Laber had been dating Ramsey’s ex-wife, Susan.  Ramsey’s daughter had called Ramsey to tell him that Laber had been in the parking lot of their apartment building, and Ramsey’s ex-wife followed up that call to tell him that Laber was in the Wal-Mart parking lot.  

Upon a request for suppression, the trial court found that there was no indication that Harris’s testimony concerning his traffic stop was inappropriate, and that his questioning was appropriate for a traffic stop.   At trial, Laber testified that the gun in the truck belonged to his employer, and he was convicted. 

ISSUE:
May an officer who finds a holster (or other evidence of a firearm) in a vehicle then search that vehicle for the weapons pursuant to a Terry frisk?



HOLDING:
Yes
DISCUSSION:  Laber argued that “any alleged consent” he gave to search his truck “was the product of coercion, resulting from the fact that he was surrounded by police officers, in particular, Detective Ramsey, who had animosity towards him for dating his ex-wife and allegedly raping his daughter.”  

Laber conceded that the original traffic stop “even if pretextual, was proper under Whren v. U.S.
 and that “per Pennsylvania v. Mimms
 “  it was appropriate for Laber to be asked to get out of his car.   Once Harris spotted the holster, it was appropriate for Trooper Harris to search the passenger compartment “based upon [his] observation and [Laber’s] admission that he had a stun gun.”  In Docksteader v. Com., the Court noted that “[a] police officer may conduct an area search of the passenger compartment of an automobile to recover weapons, as long as they possess an articulable and objectively reasonable belief that the suspect is potentially dangerous.”
  Further the Court agreed that “[q]uestions that hold potential for detecting crime, yet create little or no inconvenience, do not turn reasonable detention into unreasonable detention.”
  Once he learned that Laber was a convicted felon, and his admission that he had a stun gun, Harris had “probable cause to believe that evidence of a crime, possession of a firearm by a convicted felon, was contained in the truck.”
  The Court agreed that “mere possession” of the weapon, not necessarily ownership, was all that was required. 

Laber’s conviction was affirmed.

SEARCH & SEIZURE – WARRANT

Com. v. Bunch

2006 WL 1115086 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On June 5, 2005, Dep. Oakley (Marshall County SO) made a traffic stop of Jackie Alexander, and subsequently arrested her for driving on a DUI-suspended license.  Later, Alexander was found to be in possession of methamphetamine.

Alexander told Oakley that she’d bought the methamphetamine from Teresa Bunch the day before, and that she’d seen Bunch earlier on the day of the arrest smoking methamphetamine.  

As a result of this information, as well as information from the SO to the effect that “it had previously received numerous complaints of drug trafficking at the Bunch residence,” Oakley sought and received a search warrant.  The affidavit also detailed that the SO “had information indicating that Ricky Bunch had stolen anhydrous ammonia for the purpose of manufacturing methamphetamine.”  

When the warrant was executed, the “deputies found methamphetamine and drug paraphernalia” and “Ricky Bunch was arrested.”   Bunch requested suppression from the trial court, and that the court “found in relevant part that law enforcement had not conducted an independent investigation of Alexander’s claims, and that the warrant’s supportive affidavit gave no indicia of Alexander’s reliability.”   As such, the trial court granted the suppression.  

The Commonwealth appealed.

ISSUE:
Must an identified informant’s tip to the effect that the informant witnessed criminal activity be substantiated to be considered valid?
HOLDING:
No
DISCUSSION:  The Commonwealth argued that the “correct measure for determining if the warrant was properly issued” was now the totality of the circumstances test, and that “Alexander’s information was reliable and reasonably supported the issuance of the warrant.”   The Court agreed that the “application of the rule that an explicit and detailed description of alleged wrongdoing, coupled with a statement that the event was observed first-hand, entitles the informant’s tip to greater weight than might otherwise be the case.”  

Although the Court noted that the trial court’s conclusion “must be given great deference,” that it felt that “the record and the law compel [it] to conclude that the affidavit gave rise to a ‘fair probability’ that evidence of methamphetamine possession or sales would be found at the Bunch residence.”  

The suppression was overturned and the case returned to Marshall County for further proceedings. 

SEARCH & SEIZURE - THORNTON

Penman v. Com.
194 S.W.3d 237 (Ky. 2006)
FACTS:  Nicholasville PD was using K.A. (who had been caught selling drugs) as a CI.  K.A. made three buys from Penman during the spring of 2003.  Audio/video tapes were made of the transactions.  On May 7, following the last buy, NPD decided to arrest Penman.  They stopped him, in his vehicle, but as soon as he was ordered out, he took flight.  He was captured about a block away.  Officers searched the vehicle and found about 200 grams of cocaine in the center console, and upon checking his wallet, they found cash with the same recorded serial numbers as the money provided to the CI to make the buy.   

Penman was bonded out, and rearrested following his indictment.  At that arrest, they found more cocaine in the passenger compartment, which Penman agreed was his.  Penman stood trial, but argued the chain of custody of the evidence.  During the trial, of the seven witnesses for the prosecution, four testified concerning the chain of custody of the drug evidence, which had traveled first to the KSP crime lab, and then on to a private testing firm in Pennsylvania, back to KSP, and then returned to Nicholasville for trial.  The trial court reviewed the process and found that the “loss” of the cocaine evidence during that time, was clearly due to the testing process, and that the integrity of the samples was otherwise intact.  (In addition, some of the difference in weights was explained by the fact that the police weighed the cocaine with its packaging, and that KSP and the private lab apparently weighed it separately from its packaging.)   

Penman appealed this, and other, issues.  


ISSUE:
May a suspect’s vehicle be searched incident to arrest even if the subject is caught a block away, after fleeing the scene? 

HOLDING:
Yes

DISCUSSION:  In a lengthy discussion, the Court upheld the admission of the cocaine evidence, despite Penman’s argument that the discrepancy in reported weight went to the credibility (believability) of the evidence, not the admissibility of the evidence, which meant it was up to the jury to decide if, and how, to use the evidence in making its decision.

Another issue Penman raised was the validity of searching his vehicle’s console, incident to arrest, when in fact he was arrested a block away.  The Court looked to Thornton v. U.S.
 for guidance, and concluded that “sufficient justification existed for searching [Penman’s] vehicle at the time of the arrest.”  

Penman’s conviction was upheld.

SEARCH & SEIZURE – CARROLL

Com. v. Ingram

S.W.3d 2006 WL 1196569 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On October 11, 2001, Det. Green (Louisville PD) and other officers were “conducting surveillance in a high drug trafficking area.”  They watched Ingram get into and out of a van located in a parking lot.  Green also observed one hand-to-hand transaction – with Ingram handing an unidentified subject a plastic baggie and getting cash in exchange.  When Ingram walked into the nearby Red Dog liquors, he was “detained and searched by officers” who found $463 in his pocket.  He was then arrested.   The detectives handcuffed him and walked him back to the van.  Det. Green looked inside and saw “a plastic bag of crack cocaine on the floor of the van.”  He used Ingram’s key to open the door and he seized the cocaine.  Once that was done, Det. O’Neil searched the van further and found prescription cough syrup (containing a controlled substance) under the driver’s seat.
   Ingram told the officers that the van “belonged to his sister” and that “he did not sell drugs.”  

At his suppression hearing, Ingram testified that the cocaine was not found until “after the officers had searched and found the cough syrup under the driver’s seat.”   The Court agreed and suppressed the evidence, holding that “the automobile exception to the search warrant requirement did not apply because Ingram was not in the vehicle at the time of his arrest.”   The trial court further stated that, instead, it was an invalid search incident to arrest, “because Ingram was not in or near the van when he was arrested.”  

Initially ruling that the trial court should have considered the automobile exception, the case was remanded back for further consideration.  Again, the trial court granted the motion to suppress, concluding that the prosecution “did not meet its burden of proving that the baggie of cocaine was in plain view.”  

The Commonwealth appealed.


ISSUE:
May a vehicle be searched pursuant to the vehicle exception doctrine (Carroll) without any exigent circumstances?
HOLDING:
Yes
DISCUSSION:  The Commonwealth first argued that the cocaine was in plain view, but the Court of Appeals refused to disturb the trial court’s finding on that issue.  However, the Court of Appeals did find that despite Kentucky case law to the contrary, changes in the federal court’s perception of the automobile exception demanded that it look at the exception differently than it had in the past.  Previous Kentucky law had required that the exception could not be exercised unless an exigent circumstance was also present.  However, in Maryland v. Dyson,
 U.S. Supreme Court had eliminated the exigency requirement from an automobile exception.    

The Court concluded that given the changes in federal law, previous Kentucky cases finding differently “are no longer good law in Kentucky and that the automobile exception to the warrant requirement does not require exigent circumstances.”  

The Jefferson Circuit Court ruling was reversed, and the case remanded for further proceedings. 

SEARCH & SEIZURE – PLAIN FEEL

Gillespie v. Com.
2006 WL 954142 (Ky. App. 2006)

UNPUBLISHED
FACTS: On August 2, 2003, at about 1:30 a.m., Officer Morse (Lexington PD) observed a black Jeep Cherokee “begin to park on Charles Avenue.”  The area, and the street in particular, “were known for heavy illegal drug trafficking,” and Morse had made arrests in the area before.

Gillespie approached the Jeep and spoke to the passenger.  As Morse approached in his vehicle, and Gillespie began to walk away, Morse “asked to speak to” him.  “Gillespie produced his identification and agreed to allow Officer Morse to pat him down for weapons.”  During the patdown, “Morse felt what appeared to be a small plastic bag containing a hard substance in Gillespie’s right front pants pocket.”   He was moderately sure that it was crack cocaine.  However, he did not seize the bag, but “directed Gillespie to be seated so he could investigate further.”  Backup officers began arriving, and “Morse asked the driver of the Jeep to exit.”  The driver told Morse that his passenger, Hughes, had “asked him to stop the Jeep so he could talk to Gillespie.”  The driver did not have a valid operator’s license.  It turned out that Hughes owned the Jeep, and he told Morse that he did not know why the driver had stopped the vehicle.

Morse asked Hughes “for permission to frisk him and to search the Jeep”   Apparently Hughes agreed, because the opinion noted that Morse “found a steak knife in Hughes’s rear pants pocket.”  He found a crack pipe and marijuana in the vehicle.  Hughes was arrested for possession of drug paraphernalia and marijuana.

Morse then searched Gillespie, and at that point, retrieved the plastic bag, which was confirmed to contain crack cocaine.  

Gillespie was indicted on drug charges and eventually, he entered a conditional guilty plea.  He appealed.

ISSUE:
May an officer go back and seize an item found during a Terry frisk if it was immediately be recognized as contraband?
HOLDING:
Yes

DISCUSSION:  The Court noted that “when a police officer lawfully pats down the outer clothing of a suspect and feels an object whose contour or mass makes its identity immediately apparent, there is no violation of privacy beyond that already permitted by the pat-down search for weapons.”
  In addition, the “plain feel rule is a narrowly drawn exception to the warrant requirement, appropriate only when the elements of Terry are otherwise met and the non-threatening contraband is immediately apparent from a sense of touch.”
   Gillespie did not contest that the initial Terry frisk was improper, only that when Morris changed his focus to the Jeep, and then returned to Gillespie, he “exceeded the bounds of Terry.”  

The Court noted that “[i]nherent in [its] review is the reality that police officers may draw inferences of illegal activity from facts that may appear innocent to a lay person.”  The Court found that Morse could have seized the baggie when he first encountered it, and agreed with the trial court that just because he chose not to do so at that moment, it did not “take the seizure outside the scope of the plain feel exception.” 

In fact, the Court found that, under the circumstances, Morse had probable cause to conduct the second search of Gillespie, and thus “even if the second search exceeded the scope of the plain feel exception, the seizure of the baggie containing crack cocaine was justified under the circumstances.” 

The Fayette Circuit Court judgment was affirmed.

SEARCH & SEIZURE - ROADBLOCKS

Dunlap v. Com.
S.W.3d, 2006 WL 891090 (Ky. App. 2006)

UNPUBLISHED

FACTS:  On November 24, 2003, KSP “had planned to conduct a roadblock at the intersection of U.S. Highway 42 and Kentucky Highway 55 in Carrollton … between 4:00 p.m. and 6:00 p.m.,” as part of the traffic safety initiative called “Buckle Up Kentucky.”  

Shortly after the roadblock started, “Trooper Rice stopped Dunlap’s vehicle.”  As he approached, Rice “smelled the presence of alcohol.”  “Trooper Goins administered several field sobriety tests, all of which Dunlap failed.”  Dunlap was arrested for DUI.  The roadblock was terminated so that the troopers could transport Dunlap, and it did not resume. 

Dunlap moved to suppress the evidence, “arguing that the roadblock was in violation of KRS 189.125 and unconstitutional.”
  When that was denied, Dunlap entered a conditional guilty plea, and appealed.

ISSUE:
Are traffic-related roadblocks lawful in Kentucky?
HOLDING:
Yes

DISCUSSION:  Kentucky law requires that the driver and all passengers wear seatbelts, but did not, at the time, allow a peace officer to stop a vehicle solely for that violation.  Dunlap argued that restriction made the KSP roadblock unlawful.  The prosecution, however, argued that the roadblock was for appropriate traffic related reasons, and that “[t]here was no evidence that the Kentucky State Police was stopping cars at the roadblock to cite them for seatbelt violations.”  

The appellate court concluded that the law “prohibits a police officer from making a routine traffic stop for a seatbelt usage violation, but that it does not prohibit a roadblock that checks for general motor vehicle safety violations,” and that “[s]uch roadblocks advance an important highway safety interest, with limited personal interference.”   Dunlap also argued that “since there was no evidence of particularized suspicion of criminal activity, the deterrence purpose was general, not specific.” 

The Court looked to Delaware v. Prouse
 and City of Indianapolis v. Edmond
 in finding that the roadblock was, in fact, constitutional.   The KSP followed their established policy in conducting the roadblock, and it was for an appropriate traffic-related purpose.  Two Kentucky cases, Steinbeck v. Com.
 and Com. v. Bothman
, also discuss roadblocks.   The Court agreed that KSP committed two procedural violations in the roadblock, in that they failed to notify the media and the troopers failed to wear reflective vests, both as required by the policy, but disagreed that either rose to the level of a constitutional violation.  Instead the Court found that the other factors met the guidelines, as required by policy and by case law.  Those guidelines are as follows:

1) Media announcements were made (they were just not specific as to time and date);

2) A pre-approved checkpoint was used;

3) The location was safe and visible to the public;

4) Flashing blue lights were activated;  

5) The time and location of the checkpoint was supervisor-approved;

6) An officer was designated as the officer in charge of the checkpoint;

7) The officers were in uniform; 

8) All vehicles were stopped; and

9) The vehicles were inspected for obvious safety defects and regulation violations.

The Court concluded that the checkpoint was sufficiently in compliance with the policy, albeit there were a few violations.  The officers “could not have issued citations for seatbelt violations at the roadblock.”  The Court continued “[h]owever, once the officers had reasonable suspicion that a DUI violation had occurred in their presence, they not only had the right but an obligation to enforce the law.”  


The Court upheld the conviction. 

EVIDENCE

Crabtree v. Com.
2006 WL 1044301 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On August 3, 2002, Family Dollar Store (Burkesville) employees reported to local police that “two men had purchased multiple packs of Sudafed and had left in a Chevrolet Cavalier.  Officers located the car, and followed as the two men (Crabtree and Abbott) went to other discount stores.  Eventually, KSP became involved, and the two men were stopped by Trooper Hunt.

Abbott was driving, but the vehicle belonged to his mother.  Both men denied buying pseudophedrine products and Abbott consented to a search of the vehicle.  They were placed in the back seat of Hunt’s cruiser for the duration of the search.
  Hunt found “blister packs of Sudafed hidden in the console of the car as well as two glass jars on the back passenger floorboard.”  He returned to his cruiser to ask Abbott about them, and Abbott admitted that they were planning to sell the pills to someone else for $5 a package.  Hunt obtained a further consent to search the trunk where he found more packages.  Eventually, Hunt found 791 tablets, weighing 38.82 grams, and seized them.  

Crabtree was indicted for manufacturing methamphetamine, but that charge was amended to unlawful possession of a methamphetamine precursor.  Abbott pled guilty to the same charge, and agreed, as a condition, to testify against Crabtree.  Crabtree’s defense was that he was simply a passenger, and that Abbot was the “main culprit.”  At Crabtree’s trial, Hunt made a reference to the fact that Crabtree had invoked his right to remain silent and to an attorney.  However, Crabtree was convicted, and appealed.


ISSUE:
Is it improper to make a reference to a defendant’s invocation of the right to remain silent at trial?
HOLDING:
Yes
DISCUSSION:  Crabtree argued that the “evidence failed to show that at least twenty-four grams of pseudophedrine had been purchased on the day in question” and suggested that some of the medication may have been in the car before Crabtree became involved.  The Court noted that possession of over 24 grams was prima facie evidence at the time of intent to manufacture.  

Crabtree also argued that there was no proof on the record that the substance, was, in fact, pseudophedrine, and that Hunt testified as to the substance based solely on the packaging.  The Court found no error in admitting that information. 

Finally, Crabtree argued that it was error for Hunt to state, in response to a question, that Crabtree had invoked his right to an attorney and refused to answer questions.   Although it was not properly appealed, the Court reviewed the allegation, noting that “Crabtree has raised a serious issues as the right to remain silent cannot be violated with impunity by a careless prosecutor.”  However, the Court continued by stated that “not every comment rises to the level of a Fifth- Amendment violation.”  Instead, “[t]he commentary must be deliberately calculated to focus the attention of the jury on the silence of the defendant in derogation of his right to remain silent.”  

Under the facts presented, the Court found that “the prosecutor deliberately elicited testimony from Trooper Hunt to underscore Crabtree’s silence in not offering an explanation for the presence of the Sudafed tablets in the car.”  He bolstered that during closing remarks by contrasting Crabtree’s silence with Abbott’s testimony, as well.  However, the Court did not find the error to be fatal. 

The conviction was upheld. 

NOTE:  Although it did not prove fatal for this case, officers should be extremely careful to not mention such issues in court, particularly when the jury is present.  In another case, it might prove to be critical and cause a mistrial.

Hawkins v. Com.
S.W.3d 2006 WL 1195885 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On August 31, 2000, a joint drug task force (FBI and Covington PD) used a CI (Peggy Davitt) “to conduct a controlled drug buy in Covington.”   They searched the CI, provided her with a vehicle, wired for video and sound, and cash for the buy.  (After the buy, they would search her again and “take custody of the drugs.”) 

Davitt picked up “Stan,” the target, and “he said that they would have to meet with ‘Q’ to obtain the cocaine.”  (Davitt later testified that ‘Q’ was actually the defendant, Quinton Hawkins.)  Stan and Davitt picked up Hawkins, took him to a designated location, and he went inside.  Some 30 minutes later he emerged with the cocaine, Davitt gave him the money, and she dropped off both Stan and Hawkins as directed.  She handed over the cocaine to the detectives at the designated meeting point.  

Hawkins was indicted for trafficking in cocaine and PFO II.  The two detectives involved testified at the trial.  They acknowledged that the video/audio from the vehicle was “of poor quality” and did not capture the actual transaction.  Davitt testified that Hawkins sold the cocaine to her.  The defense attempted to impeach Davitt’s testimony using CourtNet records, but the judge disallowed the records “because they were not certified public records.”   In addition, the defense objected to the prosecutor’s attempt to describe what was being said on the tape – since the “tapes were virtually inaudible.”   During deliberations, the jury asked for a transcript of what was said on the tape, as well as a copy of it, along with a tape of the prosecutor’s closing statement where he characterized what was being said.  The jury then found Hawkins guilty.  (Following the verdict, they learned that one of the jurors had attempted, using his own equipment, to get better sound quality from the media, although he succeeded only in increasing the volume.)  Hawkins appealed.

ISSUE:
May an informant’s testimony be enough to prove an element of an offense?
HOLDING:
Yes
DISCUSSION:  Hawkins argued that “the only evidence linking him to the transaction was Davitt’s testimony” and that her testimony was “so unbelievable that no reasonable fact finder could find him guilty beyond a reasonable doubt based solely upon it.”   The Court, however, quickly found that “Davitt’s testimony established the elements of the offense, and her account of the events on the tape was plausible.”  They Court agreed with the trial court that the decision on credibility fell to the jury. 

With regards to the CourtNet records, which were apparently given to the defense “less than 48 hours before the trial,” the Court found that exculpatory evidence was not withheld by the prosecution.  The prosecution did provide her identity and her criminal history, but the trial court agreed that the disclosure likely was untimely.  However, the defense did not ask for a continuance in order to get certified records and as such, it was not an abuse of discretion for the trial judge to deny a mistrial, as requested.  The court also agreed with the prosecution that, while it was the first issue for a Kentucky court, that the jury’s use of equipment with which to experiment with the evidence and did not “go ‘beyond the lines of evidence’” which had been introduced in court.  

With regards to the attempted impeachment, the Court looked at KRE 609, which governs “impeachment by evidence of conviction of a crime.”   Other Kentucky Rules of Evidence, however, requires that “[p]ublic records of criminal convictions must be certified to be admissible: and further, the Court noted, “it is the responsibility of the party presenting such documents to authenticate them.”  

Finally, Hawkins argued that the jury should have been instructed on the “offense of facilitation to trafficking in a controlled substance.”  However, previous Kentucky case law had dictated that facilitation “is not a lesser-included offense of the trafficking charge” and he had not separately been charged with facilitation. 

Hawkins’ conviction was affirmed.

Holbrook v. Com.
S.W.3d 2006 WL 1045059 (Ky. 2006)

UNPUBLISHED
FACTS:  On March 12, 2002, in Madison County, Stacy Holbrook filed a DVO petition against her husband, Manuel (the defendant), and he was served with an order later that day.
  Following this event, Manuel Holbrook testified that he received a call from Stacy and he visited her at the marital residence.  They “agreed to visit her parents in Corbin on Easter” the next day.  At her parents’ home, they got into an argument, and Manuel Holbrook left there and went to his mother’s home with their two children.  Stacy followed him there and  they had another argument, which continued outside to her car.  According to Holbrook, Stacy then began to strike him “with an unidentifiable object.”  He drew a knife and stabbed her, and then called for his mother and nephew.  His mother called for assistance, and EMS responded, but Stacy Holbrook died.  

At trial, one of the responding officer’s, Anderson, “testified that [Holbrook] said that he had returned to his vehicle to get his knife after his altercation with Stacy had started.”  However, this information was not in Det. O’Donnell’s report on the case, and later, O’Donnell testified that “he did not recall Anderson telling him about” it.  He did admit that he had seen a “knife box at the crime scene with the lid removed and the sheath sticking out of the box on the console” in Holbrook’s vehicle, and he had believed that Holbrook had gone to the car to get the knife.   

Eventually, Holbrook was convicted of murder and of violating a DVO.  

ISSUE:
Must an officer be qualified as an expert in order to admit the officer’s personal observation into evidence?
HOLDING:
No
DISCUSSION:  Holbrook argued that O’Donnell’s testimony concerning his observation was expert testimony and that he’d not been properly qualified, but the Court  agreed with the trial court that it was proper lay testimony.  

Holbrook’s conviction was affirmed.

Taylor v. Com.
2006 WL 1045460 (Ky. 2006)
UNPUBLISHED
FACTS:  Taylor (the defendant) and the victim, Connie Morgan, “had a very tumultuous relationship.”  Taylor, a truck driver, met Morgan in 2002, when she and “her then boyfriend” tried to talk Taylor into sex with Morgan for $40.  Taylor offered Morgan a ride to Florida.  Within a few weeks, they were “seeing each other exclusively.”   

Taylor later called Morgan’s behavior during their relationship bizarre.  The relationship “appear[ed] to have gone sour when she prevented him from contacting his children” by screening his phone calls and hiding his phone from him.  Morgan allegedly told him that if he left her, “she would kill him and his family.”  Further, he alleged, she had bound him while asleep, cut his hair, and stabbed him.  Taylor claimed, during his later court proceedings, to still be “very much in love with her” and that he “even tried to get her to see a psychologist.”   At some point, Morgan overdosed, and she was hospitalized, but was released to Taylor’s care.   

Others witnessed Morgan’s behavior, which  Taylor claimed only occurred “when she was intoxicated.”   On August 3, 2003, witnesses “observed Morgan run screaming from the RV in which she and [Taylor] were living at the time,” “wearing only a bathrobe.”   She fell to the ground and “was bleeding from a wound on her face.”   She was screaming “don’t let him kill me.”  One of the witnesses called 911.  Taylor “emerged from the RV and slowly picked up Morgan” and carried her back into the RV as she continued to scream.   Witnesses saw the RV rock, and one of the witnesses “described what appeared to be Morgan’s arm or hand hanging out of the open doorway, with [Taylor] squatting over her.”   Taylor came out of the RV, but went back inside when he heard sirens approaching.  

Dep. Riddle (McCracken County SO) and others arrived, and found Taylor “out of breath with blood on his arms and ears.”  Taylor told Riddle that Morgan was dead, and Riddle apparently confirmed this, finding Morgan with “no pulse and her face … covered with a bloody towel.”  Taylor “confessed to Deputy David Knight that he stabbed Morgan in the throat, but that he did so out of self-defense” and that “he awoke to find Morgan on top of him with a knife to his chest.”   They struggled and Taylor was “stabbed in the sternum and abdomen, and Morgan sustained stab wounds to the eye, which is when she ran out of the RV.”  Taylor later testified that “he did not remember anything after this point.”  

Taylor was charged and indicted for murder.

Dr. Schluckebier testified at trial as to Morgan’s injuries, including a knife wound that “went through her lower jaw and into the base of her brain” that she had defensive wounds on her hands, and further, that “Morgan had no alcohol or drugs in her system.”  

Taylor introduced medical and other evidence concerning his injuries, and regarding Morgan’s behavior in the weeks prior to her death.  This included testimony of a witness concerning threatening actions with a knife toward Taylor and toward the witness herself.   The trial judge “had a problem” connecting the behavior to the subsequent crime, and “based his decision on the fact that [Taylor], being much larger than Morgan, could not have feared Morgan and could not have been a victim of domestic violence during the incidents Taylor described.”  

Taylor was convicted, and appealed. 

ISSUE:
Must domestic violence actually be involved in an assault/homicide case for the domestic violence to be raised as a defense? 

HOLDING:
Yes
DISCUSSION:  Taylor argued that he was entitled to the status of a domestic violence victim as part of his sentencing/probation phase, and that is a factual determination to be made by the trial court.   Previous decisions had required that the act of domestic violence must be “’involved’ in the underlying offense regarding the probation requirement as well as parole eligibility found in the statute.”   

Looking to the record, however, the Court noted that such decisions were at the discretion of the trial court and that the “judge could believe any witness over another and could consider the credibility of each witness on whether or not domestic violence was ‘involved’ in Morgan’s death.   The Court was “not inclined to reconsider [its] previous holding in” in Com. v. Vincent.
  

Hembree v. Com.
WL 1791396 (Ky. App. 2006)
UNPUBLISHED
FACTS:  Hembree was charged after being videotaped buying drugs from a CI in Bell County.  At trial, the informant stated the “he was using drugs at the time of the alleged ‘buy’” and stated that he made “two prior attempts to purchase drugs from Hembree” that were unsuccessful.  On the day in question, the “investigating officer testified” that he searched the CI and was near Hembree’s home at the time of the buy, but that he “could not see whether the informant actually met with Hembree or entered the home.”  An audiotape of the transaction was introduced at trial, but Hembree claimed that “none of the three voices on the audiotape played to the jury was him.”   The officer agreed that the CI had made two previous unsuccessful attempts but that recordings of those encounters were not preserved, and thus were unavailable to the defense.

Hembree was convicted, and appealed.

ISSUE:
Might missing audiotapes of previous encounters warrant a “missing evidence” instruction to the jury?

HOLDING:
Yes
DISCUSSION:  Among other issues, Hembree argued that he was entitled to a “missing evidence” instruction
 because of the unavailable audiotapes of the earlier encounters, and that this information was important to his defense.  (“As a general rule, where only a portion of taped evidence is played to the jury, any additional taped evidence relevant to the portion entered by the submitted party should be played as well.”
)  He claimed that he should have been granted a mistrial, but the Court noted that there was no evidence that the tapes had been destroyed in bad faith, or that they were taped over in an attempt to avoid exculpatory evidence.   The Court noted that the “destruction of the evidence by the police officer was deliberate and intentional” as the officer stated that he recorded over the tapes because they would not benefit his investigation.  The officer stated that he heard the tapes and testified that Hembree had told the CI that he was out of pills – to which Hembree objected, and the Court agreed that such testimony was “clearly inadmissible.”
  

Also, at trial, while the jury heard the only available tape, Hembree argued that no proof was offered that the voice was his, but the Court found that it was properly presented to the jury and that the decision was for the jury to make.  

However, because the trial court agreed that the circumstances warranted a “missing evidence” instruction, it reversed Hembree’s conviction and returned it to the trial court for further proceedings. 
Carpenter v. Com.
WL 1514290 (Ky. App. 2006)

UNPUBLISHED

FACTS:  On June 22, 2001, Jefferson County PD officers searched Lacretia Henry’s apartment with a search warrant.  They found Henry and Carpenter asleep in one bedroom, as well as $491, a cell phone, 11.5 grams of crack in the nightstand, and two handguns in the closet.  In another bedroom, they found Townes and a 17-year-old girl and over $1200 in a shoe beside the bed.  They also found digital scales in the living room. 

All three of the adults were charged with trafficking in cocaine while in possession of a firearm.  Henry testified against the other two.  Townes was granted a directed verdict, but Carpenter was found guilty of first-degree trafficking.  Carpenter appealed.


ISSUE:
May an officer testify as an expert in drug trafficking?

HOLDING:
Yes
DISCUSSION:  At trial, the Commonwealth called Det. David James (then Louisville PD) as an expert in the field of narcotics.  He testified that the amount of crack found, along with the absence of paraphernalia to use the drug, indicated drug trafficking rather than drug use.  In addition, he stated that the presence of “electronic goods” found in the apartment indicated that they took such items in payment for drugs.   He further stated that, in his opinion, the individuals found with the drugs (Henry and Carpenter) were runners for the individual found with only the money (Townes).   

Carpenter argued that it was improper for the trial court to allow James to testify, because he was not identified, nor were any reports turned over, during discovery.  The Court noted, however, that the discovery rules (RCr 7.24) did not require that the names of all witness be given to the defense, and that James did not perform any tests so there were no reports to disclose. 

James “gave his expert opinion that Carpenter was a drug trafficker based on certain specific facts, i.e., the quantity of drugs found and the absence of drug paraphernalia” and that such testimony was approved in Kroth v. Com.
   The Court upheld the admission of James’ testimony and upheld the Jefferson Circuit Court’s decision. 

Williams v. Com.
2006 WL 1045461 (Ky. 2006)
UNPUBLISHED
FACTS:  In Boyle County, on January 29, 2002, Williams, along with Durham and Eisenbeis, “arrived at the home of the victim, David Gorley, to discuss his firing of Durham from a minor repair job to Gorley’s home.”  A verbal altercation had occurred at the time of the firing.   Other incidents had occurred that “soured the relationship between Gorley and [Williams].”   

On the day in question, Wilburn and Durham had a conversation in Williams’ presence.  “Wilburn also stated that Durham hated ‘the son of a bitch’ and that Durham said if Gorley fooled with him, he’d shoot him.”   

When the men arrived at his home, “Gorley told Durham to leave.”  Gorley later “testified that he saw a gun in [Williams’] hand so he retreated into his bedroom to get his own gun.”  When he came back to the kitchen, he found Durham and Eisenbeis holding his girlfriend “by the arms after she had tried to call 911.”   After they exchanged further words, the men left. 

Later that same evening, Williams drove Eisenbeis and Durham back to Gorley’s home.  Eisenbeis testified that he saw that Williams had a pistol in his waistband.   Gorley was going to get his rifle when “he was shot in the back through a window.”  

Williams was arrested just a few hours later.  When questioned, Williams admitted he had been at the house, but initially denied having a gun.  (Later, he admitted it, but still denied shooting Gorley.)  Williams explained that the argument had been over an alleged marijuana theft, and because Gorley had “put out a hit” on him.  When arrested, KSP found a handgun, marijuana and scales in Williams’ vehicle.  At a later time, Williams’ told the investigators “that he and Gorley had an argument over a satellite dish.”  

At trial, “several prosecution witnesses [including Eisenbeis] testified that [Williams] shot Gorley that evening.”   Det. Owens attempted to testify that Durham had told him that Williams was not with them when he and Eisenbeis were at the Gorley home, but Williams objected to that admission on the grounds of investigative hearsay.  Durham, apparently, did not testify. Eventually, Williams was convicted of first-degree assault, and appealed.

ISSUE:
Are statements which do not inculpate the defendant admissible under Crawford v. Washington?
HOLDING:
Yes
DISCUSSION:   Williams argued that it was reversible error for the Court to have allowed the trial to continue after Eisenbeis stated “that Durham had told him [Williams] shot Gorley.”  (When Williams objected, the Court had admonished the jury to ignore what Eisenbeis had said, rather than giving a mistrial.)  In Bruton v. U.S., the Court had held that “the Sixth Amendment is violated when a non-testifying codefendant’s statements inculpating defendant are admitted at trial.”   However, the Court noted that cases subsequent to Bruton had distinguished the holding, and had found that not every such situation demands a mistrial.
  The Court found that although the statement was improperly admitted, that it was simply “cumulative of other properly admitted evidence” and as such, harmless error. 

Referring to Crawford v. Washington, however, the Court noted that “a defendant’s Sixth Amendment right to confrontation is violated where out-of-court testimonial statements are offered against him ‘unless [the witness] was unavailable to testify, and the defendant had had a prior opportunity for cross-examination.”
   In that case, the U.S. Supreme Court had “declined to delineate exactly what constitutes ‘testimonial,’ although it provided some guidance.”   Subsequent courts have provided further guidance on the matter.  

However, the Court found that “Durham’s statements to Det. Owens are not the type of statements to which the rationale of Crawford is applicable as they do not inculpate [Williams]” but instead only serve to explain why the officer did a particular act.  In addition, “Durham’s statements made to Eisenbeis, were not the kind of statements, which, when made, would lead him to reasonably believe they would be later used at trial, i.e. testimonial, thus Crawford is likewise inapplicable.”   The Court found Williams’ “reliance on Crawford is misplaced.”   The Court further found that “the admission of Durham’s testimonial statements by way of Det. Owens was harmless error, as the outcome of the trial would have been the same despite the error.”  
The Court also found that the statements made by Wilburn “concerning Durham’s statements made to him in [Williams’] presence” were admissible as evidence of “Durham’s then existing state of mind.”   In addition, the statements “actually inculpate or incriminate” Durham, not Williams, and the court found “inconceivable how Durham’s state of mind might be transposed to” Williams. (The Court also noted that had Williams not testified that he was at the Gorley home that night, in fact, Durham’s statement served to exculpate him.)
The Court affirmed Williams’ conviction. 

SIXTH AMENDMENT

Walker v. Com.
S.W.3d 2006 WL 1360279 (Ky. 2006)
UNPUBLISHED

FACTS:  Walker was convicted in Fayette County on multiple rape and sodomy charges.  At trial, a Sexual Assault Nurse Examiner (SANE) nurse, employed by the Lexington PD, testified as to the examination she made of the victim.  Her testimony as to the history given by the victim was permitted by the trial court under KRE 803(4) as it was held to be for the purpose of medical diagnosis and treatment.  

Walker claimed that much of the nurse’s testimony was “not reasonably pertinent to medical diagnosis or treatment” but he did not properly object to the admission at trial.  He also moved for suppression of his statements to police.  However, he was convicted at trial and appealed.

ISSUE:
Must a suspect’s invocation of his right to counsel be clear and unequivocal to be valid? 


HOLDING:
Yes

DISCUSSION:  The court considered the initial objection (although not properly preserved) to the admissibility of the statements made, and found them to be admissible.  The Court concluded that the victim “still had this motivation to be truthful because [the nurse] was providing medical treatment, notwithstanding her [dual] role as an evidence gatherer.”  

Walker also argued that his statement to the police was in violation of his Fifth Amendment privilege against self-incrimination.  Det. Pugh read Walker his Miranda rights while he was, admittedly, in custody. Walker claimed that three times, through his interrogation, he invoked his right to remain silent.   The Court noted that “[n]o ritualistic formula or talismanic phrase is essential in order to invoke the privilege against self-incrimination.  All that is necessary is an objection stated in language that a committee may reasonably be expected to understand as an attempt to invoke the privilege”
  and that statement must be a “clear and unequivocal assertion of their Fifth Amendment rights.”
  The Court found, however, that Walker’s statements did not clearly indicate a right to terminate the interview, suggesting instead that he simply didn’t have any further information.

Walker’s conviction was upheld.

SUSPECT ID

Sims v. Com.
S.W.3d 2006 WL 1360817 (Ky. App. 2006)
UNPUBLISHED


FACTS: On February 21, 2002, the victim in this case “was working alone” at a dry cleaner’s in Owensboro.  At about 4:30 p.m., “she was sorting clothing which was to be cleaned when she heard a knock on the sliding glass door at the drive-through.”  She looked up and “saw Sims with his pants unfastened and masturbating.”  The victim immediately called 911, but Sims “came inside and ripped the phone off the wall, disconnecting the call.”  Sims grabbed her and dragged her into a back room, and sexually abused her, touching her breasts and vaginal area.  When she “stated that she was menstruating,” he “stopped the assault and left.”  She fled to a “nearby business” and reported the assault.  

Owensboro PD responded to the two calls, which came only approximately two minutes apart.  The victim identified her attacker as possibly a customer who had previously used the tanning beds, as she recalled he’d once left the door open while he was “tanning in the nude.”  She recalled having filled out a liability release, and that form identified the man as Jonathon Sims.   

The officers “prepared a photo lineup which included a picture of Sims and asked the victim to examine it.”  She was unable, however, to identify Sims from those photos.  Investigators also “obtained a security video from a Kroger story located in front of the dry cleaners” that showed Sims in the “employee parking lot and included footage of him driving his car away from the scene within seconds of the second 911 call.”  The victim “tentatively identified Sims as her attacker” from that video. 

Sims was indicted, and moved to suppress the identification.  The trial court denied the motion, and Sims was convicted.   Eventually Sims claimed “ineffective assistance on the part of his trial counsel” and appealed.  Again, that appeal was denied.  

Sims further appealed.

ISSUE:
Is a victim’s failure to identify a suspect from a photopak always fatal to the case? 

HOLDING:
No
DISCUSSION:  The Court noted that the “victim failed to pick Sims out of a lineup of black and white, 2”x 2” photographs several hours after the attack.”  What the offices did not know, however, was that “she had been given medication to calm her nerves prior to coming to the police station to view the photographs.”  She later “stated that she felt out of it at the time and only scanned the lineup quickly.”  In addition, in the photos, Sims hair was pulled back and appeared to be short.  She later “tentatively identified him from the Kroger surveillance video.”  Sims argued that the process was “unduly suggestive” but ignored that the victim did recall him as a customer and positively identified him in court.  

The Daviess Circuit Court decision was affirmed.

NOTE: Officers should, however, be aware of any possible mind-altering medication that a victim may have taken prior to an identification or any statements.
Adams v. Com.
2006 WL 1113523 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On February 2, 2004, Lexington PD detectives were “carrying out undercover controlled drug buys” in the downtown area.  Dets. Holland and Lewis “were in uniform and were on patrol in a marked cruiser” and Det. Maynard was out of uniform.  Maynard was wearing a transmitter and other detectives were doing surveillance, monitoring and recording Maynard’s activities.

That afternoon, Det. Maynard “drove to the Coolavin Apartments.”  He encountered an individual who sold him cocaine.   Maynard did not make an immediate arrest, but instead, broadcast a description of the person to other officers in the area.  

Shortly thereafter, Dets. Holland and Lewis proceeded to the apartments and saw an individual matching the description, who turned out to be Adams.  The detectives approached him, explained they’d received loitering complaints, and asked him for identifying information.  He answered their questions.  Finding no outstanding warrants, they “then took a digital photograph of Adams” – stating they could use the photo to identify him as a resident.  Adams was not informed of his Miranda rights.  

Back at the station, Holland “compared the digital photograph of Adams to the drug-dealer on the surveillance videotape and concluded that Adams was the person … who sold cocaine to Detective Maynard.”  Maynard looked at the photo and confirmed Adams was the individual who had sold him the cocaine.

A few months later, Adams was indicted for first-degree trafficking.  He requested suppression of the statements he made to the detectives, claiming that he was seized when the detectives asked him for his personal information.   He further claimed that the photo show-up was highly prejudicial, because his was the only photo shown to Maynard.   When the motion was denied, Adams took a conditional guilty plea, and appealed.


ISSUE:
Is a photo show-up permitted if it otherwise meets the requirement of Biggers?
HOLDING:
Yes

DISCUSSION:  Adams first argued that he was seized when approached by the uniformed officers.  The Court noted that Holland had testified “that he would have arrested Adams if Adams had refused to identify himself,” but further stated that “this is not the test to determine whether a person has been seized for Fourth Amendment purposes.  The trial court had ruled that “Adams freely chose to answer the detective’s questions” rather than walk away as a reasonable person would have believed was an option.   The Court stated that Miranda is only required when a custodial interrogation, one expected to produce an incriminating admission, occurs.   The Court noted, however, that it was “aware of no authority for the proposition that the police must advise a suspect of his Miranda rights before asking for identifying information.  Because the officers “did not subject Adams to custodial interrogation” the Court ruled that there was no requirement to advise Adams of his Miranda rights.

Adams next argued that the test in Neil v. Biggers
 was not met by the detectives in this case.  The factors outlined in the Biggers case, to determine the validity of a show-up identification, include the following:

1) the witness’s opportunity to view the suspect during the commission of the crime;

2) the witness’s attentiveness;

3) the accuracy of the witness’s prior description of the suspect;

4) the degree of certainty demonstrated by the witness during the confrontation; and

5) the length of time between the crime and the confrontation.

The Court quickly concluded that “the identification of Adams was reliable under the totality of the circumstances,” and that the trial court was correct in its decision in admitting the photo identification.

The Court upheld the conditional guilty plea.

INTERROGATION

Hughes v. Com.
WL 1650692 (Ky. App. 2006)

UNPUBLISHED

FACTS:  In January, 2003, Larry Fair arrived at West’s duplex in Lexington.  West and Hughes were at that location, and had been drinking.  Hughes “picked up a bag of clothes and threw them at [Fair’s] feet.”  During the ensuing argument, Hughes “grabbed his shotgun” and killed Fair.  West testified that Fair was not armed, and that following the shooting, Hughes “found a knife and ‘hacked up’ the inside of his arm and then placed the knife in the victim’s lifeless hand.”  Another witness testified that Fair was not armed, but she fled the scene and did not see Hughes cut himself.

Hughes testified at trial that the shooting was in self-defense and in response to a knife attack.   Officer Spears testified that when he arrived, he found Hughes “a little bit shaken” and that he stated that Fair owed him money, and that Fair cut him, and that he then shot Fair.  On the way to the hospital, Hughes stated, in the presence of Officer Logeran and Dawson (a paramedic), that Hughes knew Fair was going to be at the apartment and that he took his shotgun because he expected trouble.  (Only Dawson testified.)  

 He was convicted of murder, and appealed. 

ISSUE:
Are statements that are volunteers in the presence of an officer admissible even though Miranda warnings have not been given?

HOLDING:
Yes

DISCUSSION:  The Court noted that it was undisputed that Hughes “was not advised of his Miranda rights” when he made the statements to Spears or in the ambulance.  However, those warnings are only required when the individual is in custody and under interrogation.
  When Spears first observed Hughes, he was undergoing medical treatment, and Spears believed that that need “outweighed any need to immediately interrogate him.”  Even though Logeran was in the ambulance, there was “absolutely no evidence to support a finding that [Hughes] was in police custody or under arrest.”  As such, the statements were not subject to suppression. 

The judgment of the Fayette Circuit Court was affirmed.

Com. v. Lucas

195 S.W.3d 403 (Ky. 2006)

FACTS:  On February 26, 2002 Lexington PD interviewed Lucas “regarding a report of inappropriate touching of his stepdaughter.”  Lucas came to the station “voluntarily, was given Miranda warnings and was told that he was free to leave at any time, which he did after the questioning.”  As a result of the investigation, the police requested an arrest warrant for misdemeanor sexual abuse.”  The investigating officer also learned of an allegation that Lucas had abused a nephew some 20 years earlier, when the nephew was 5 years old.

A few days later, on March 1, he was again asked to come in for questioning, and again, he did so.  The detective told him that a complaint had been filed, but not that a warrant had been issued. He was not given his Miranda warnings, nor was he told he could leave at any time. Ultimately, Lucas confessed to abusing his nephew after a “period of questioning which lasted a little over one hour.”  He was then arrested.

Lucas requested suppression of the confession, but after a hearing, was denied.  He took a conditional guilty plea to multiple counts of felony and misdemeanor sexual abuse, and appealed.  The Court of appeals reversed the decision, and the Commonwealth appealed.  

ISSUE:
Is questioning at the police department automatically custodial?

HOLDING:
No
DISCUSSION:  The Court began its analysis by noting that “Miranda warnings are only required when the suspect being questioned is ‘in custody’” and that “[c]ustodial interrogation has been defined as questioning initiated by law enforcement after a person has been taken into custody or otherwise deprived of freedom of action in any significant way.”  Such custody “does not occur until police, by some form of physical force or show of authority, have restrained the liberty of an individual.”
  Further, “[t]he test is whether, considering the surrounding circumstances, a reasonable person would have believed he or she was free to leave.”
  The Court, however, noted that none of the factors usually considered to determine if custody occurred  – “threatening presence of several officers, physical touching of the person, or use of a tone or language that might compel compliance with the request of the police” – were present.  “Whether a person is in custody depends on the objective circumstances of the interrogation” – not the “subjective view of the officer and the person being questioned.”

The Court found that “a reasonable person … would not have believed he was in custody” and reversed the lower court’s decision. 

Bailey v. Com.
194 S.W.3d 296 (Ky. 2006)

FACTS:  “Bailey, who was nineteen at the time of the alleged incident, is classified as moderately mentally retarded” with an IQ of 50 – the equivalent of a six-year-old.  On the dates of the incident in question, Bailey had been asked to babysit L.J. (age 6) and her two sisters (ages 3 and 10), by his uncle, who was dating the girls’ mother.  Following the date, the childrens’ mother learned that he had apparently sexual assaulted L.J. 

Some four months later, Det. Woods (Allen County SO) contacted Bailey, who denied any wrongdoing and declined a polygraph.  Woods told him that he would probably be arrested if he didn’t take the polygraph, and Bailey changed his mind and agreed to do so.  He changed his mind again, however, when Woods attempted to schedule the test.  When reminded he would probably be arrested, Bailey again agreed to the test.  

On March 1, Bailey was taken to the Allen County SO, and Sheriff Foster then drove Bailey to the Madisonville KSP post, some two hours away, for the test.  The civilian examiner advised Bailey of his rights – but he “had substantial difficulty understanding these rights” and mischaracterized what he was being told.  (He also asked what “an atturnity” is.)  The examiner learned during his background questioning that he was illiterate, having left school in the ninth grade, had taken special education classes and was unemployed.  Bailey had “significant difficulty” in following the examiner’s directions during the giving of the test.  Some two hours in the process, the examiner began changing his tone concerning Bailey’s denials that he had sexually abused the girl, and told him that the machine told him that Bailey was lying.  The examiner offered him “possible scenarios by which Bailey might have touched L.J. inappropriately, while continuously reminding Bailey that he ‘knew’ that something bad had happened.”   Bailey continuously denied, however, that anything had happened, beyond that he had perhaps touched her when he helped her change her clothes that night.  After some 30 denials, over several hours, Bailey admitted that perhaps he’d rubbed himself “on top of her panties.”  

Bailey was returned to Allen County, where he was met by Det. Woods.  Bailey gave a “very brief confession” – “again largely by answering ‘yes’ or ‘no’ to questions posed by” the detective.  Bailey was arrested.


Bailey requested suppression, and after a lengthy hearing, the court granted the motion.  The prosecution appealed, and the Court of Appeals reversed.  Bailey appealed.

ISSUE:
Is it necessary to consider a suspect’s mental capacity when determining if an interrogation is impermissibly coercive?
HOLDING:
Yes

DISCUSSION:  The Court noted that involuntary confessions are inadmissible – and that the “threshold question to a voluntariness analysis is the presence or absence of coercive police activity.”
  Courts are also required to look at the “characteristics of the accused” – including age, education, intelligence, and linguistic ability. – as well as the characteristics of the interrogation – such as “length of detention, the lack of any advice to the accused concerning his constitutional rights, the repeated or prolonged nature of the questioning, and the use of overtly coercive techniques such as the deprivation of food or sleep, or the use of humiliating tactics.”  In Henson v. Com., the Court “has succinctly summarize the relevant inquiry to determine voluntariness as follows: ‘(1) whether the policy activity was ‘objectively coercive’: (2) whether the coercion overbore the will of the defendant; and (3) whether the defendant showed that the coercive police activity was the ‘crucial motivating factor’ behind the defendant’s confession.’”
  

At the suppression hearing the defense presented uncontroverted testimony as to Bailey’s “very serious mental deficiency.”  On tests of comprehension and vocabulary, he “received the lowest possible score,” as he did on tests to evaluate his “ability to make predictions based on information presented to him.”  The psychologist noted that Bailey had “excellent social skills” and could “maintain eye contact and hold a conversation with an adult” but that did not indicate his “level of understanding.”  He had “developed the ability to hold congruent conversations by repeating back what the speaker ha[d] said, and by reading body language and tone of voice” and that he desired to “be compliant and to act appropriately, particularly with authority figures, even though he likely does not understand the substance of what is being told to him.”  He was “very prone to agree with whatever is suggested” to him because “he has learned that being nice helps and works.”  

The Court found it to be “simply impossible to evaluate the police action outside the lens of Bailey’s very serious mental deficiency, which necessarily calls into question his ability to give a reliable confession.”  It further found that it agreed with the trial court’s “conclusion that an examination of the totality of the circumstances indicates that Bailey’s will was overborne and the tactics used by the police officers critically impaired his capacity for self-determination.”  He was unable to realize that agreeing with suggestions would be against  his self-interest – and that his confession could have been a way to “satisfy” the examiner.  

The Court noted that both the examiner and Det. Woods were aware of Bailey’s mental deficiencies to some extent – because of his lack of knowledge about certain words, his inability to follow simple directions such as writing a number upon request, his uncertainty concerning his year of birth and his inability to write his name in cursive.  The examiner had explained the test is “extremely simplistic tones” and he “spoke with Bailey in a tone of voice characteristic of a person communicating with a very small child.”  Further, the Court noted that Bailey “was alone in the company of law enforcement for nearly seven hours before giving his confession.”  He did not drive, and was taken to a city some two hours away.   He also evidenced a “complete inability to understand his Miranda rights” – something that should have been apparent, from the evidence, to the examiner and the investigating officers. 


The Court of Appeals decision was reversed and the order of the Allen Circuit Court, suppressing the confession, was reinstated. 
Hughes v. Com.
S.W.3d 2006 WL 1360277 (Ky. 2006)
UNPUBLISHED
FACTS: “On October 21, 2003, Larry Taylor opened the front door of his Knox County residence to find a figure standing outside, disguised in a toboggan and bandana.  That individual produced a rifle and “announced his intention to rob Taylor.”  Taylor fled, but was shot in the leg.  Taylor’s mother, who lived next door, heard the shots and emerged, and was shot twice.  The gunman then left the scene.  

The next day, Hughes was arrested for burglary of another building in Knox County.  While in jail, he called his “domestic companion” on the phone, and told her “that the .22 rifle was hidden nearby.”  Hinkle found the gun under the mobile home they shared and called Hughes’ father, telling him to come and get the rifle, but he refused.  However, Hinkle’s husband heard the conversation, and he called KSP, which came and retrieved the gun. 

On Oct. 27, Det. Fuson (KSP) interrogated Hughes.  Fuson gave Hughes his Miranda rights and began to question him.  Hughes initially denied any involvement, but they “gave way to concessions with each additional piece of incriminating evidence Fuson revealed to him.”  By the end of the questioning, Hughes admitted the shooting, but claimed self-defense, and that he didn’t recall details because he’d been under the influence of Klonopin, a sedative, which affected his memory.   He claimed to have gone to the Taylor home “with his cousin to purchase some marijuana” and that “his cousin shot at Taylor” after threats were exchanged.   

Hughes was indicted for “attempted robbery and [the] shootings.”   He moved to suppress the statements made during the interrogation, arguing “that he did not knowingly and voluntarily waive his right against compelled self-incrimination.”  The trial court reviewed the audiotape of the interrogation, and found that Hughes had been properly advised of his rights.   

ISSUE:
Does voluntary intoxication always negate a waiver of Miranda rights? 

HOLDING: 
No

DISCUSSION: Hughes alleged that coercion occurred during the interrogation “from his own allegedly intoxicated condition” and that “his will was somehow overborne because his faculties were impaired by his own voluntary intoxication.”  Det. Fuson had noted that Hughes had agreed that he understood his rights at the time.  Hughes argued that “there must be proof that [he] specifically articulated his understanding of his Miranda rights or the incriminating statements must be excluded.”  


The Court agreed, however, that Hughes “exhibited normal comprehension in responding to Fuson’s questions.”  He can be heard “affirmatively responding to Fuson’s inquiry as to whether he understood his rights.”  The Court also noted that “beyond [Hughes’] self-serving statements made during the suppression hearing and at trial, there is no evidence that he was intoxicated during the interrogation.” 

The Knox Circuit Court judgment was affirmed.

Nevitt v. Comm

2006 WL 1112970 (Ky. App. 2006)
UNPUBLISHED

FACTS:  On August 7, 2001, Nevitt faced accusations that he molested a 15-year-old girl that was allegedly his goddaughter, and possibly his biological child.  On August 19, in response to the allegations, Det. Melton (KSP) and Murray (Families and Children) went to his home and were invited inside.    They explained the purpose of their visit and the nature of the allegation.  Det. Melton informed Melton that they had sufficient information to charge him, but had not yet done so, and further told him that he was not under arrest.  (Melton admitted he may have told Nevitt that if he did not cooperate, “he could be having lunch down at the jail.”)  Both Nevitt and his wife agreed to be interviewed about the accusations.

Nevitt initially denied having had sexual contact with the girl, but upon being pressed, “Nevitt admitted that he had sodomized and sexually abused [the girl] on numerous occasions,” but emphasized that the “sexual contact had been consensual.”  (He further admitted to sexual contact with other girls while they were minors, who are not parties in this action.)  The entire interrogation was not taped, but at some point, Melton asked for and received permission to record the discussion.  At that time, “Nevitt repeated his incriminating statements.”  Nevitt “never asked to terminate the interview, and he indicated unequivocally that his confession had been freely and voluntarily given.”  The court emphasized that he was never given his Miranda warnings during the process.  

Melton continued his investigation, and shortly thereafter, arrested Nevitt on multiple counts.  He was indicted.  Some time later, prior to trial, Nevitt moved to suppress his confession, “arguing that he had not been properly advised of his constitutional rights before making the incriminating statements ….”  The trial court ruled that the “statements had not been made during a custodial interrogation” and denied the motion.  Nevitt was convicted, and appealed.

ISSUE:
Is an individual who is not in custody during an interrogation entitled to Miranda warnings?
HOLDING:
No
DISCUSSION:  Nevitt claimed that “he was essentially in custody during the … interview and that he accordingly was entitled to Miranda warnings.”  The Court, however, noted that “’[t]he holding of Miranda is expressly limited to custodial interrogations.”  The Court cited numerous federal and Kentucky cases that supported its statement that “Kentucky historically and consistently has adhered to the custodial interrogation requirement,” and further held that it would  not review the trial court’s decision that Nevitt was not in custody when he made the statements.   The Court found that the “undisputed testimony” clearly indicated the Melton made it clear that Nevitt was not in custody during the interrogation. There was no indication that his statement was not given “freely and voluntarily.”  

The Bullitt County Court’s judgment was affirmed.

TRIAL PROCEDURE

Schrimsher v. Com.
190 S.W.3d 318 (Ky. 2006)
FACTS:  On February 23, 2003, Schrimsher’s 6-month-old daughter was taken to an ER in Paducah by her mother, Porter, for injuries to her head and face.  The infant was found to have multiple skull fractures, and was transferred to Kosair Hospital in Louisville.  There, she was found to have a number of other serious injuries and was in “a state of severe malnutrition.”  Schrimsher, Porter, and Porter’s live-in boyfriend were all indicted for assault and criminal abuse.   

Schrimsher was convicted at trial for both First- and Second-degree Assault.  He appealed.   

ISSUE:
May a confession of a co-defendant be admitted into evidence prior to the co-defendant actually testifying?
HOLDING:
Yes

DISCUSSION:   Prior to trial, Schrimsher asked that his trial be severed from Porter’s, and the trial court refused, finding that joinder would not be unduly prejudicial.   Schrimsher argued that it was, “when the Commonwealth introduced admissions made by Porter during its case-in-chief without first calling Porter as a witness.”   The Court agreed that the “introduction of a non-testifying co-defendant’s admission that expressly implicates the defendant violates the defendant’s right of confrontation.”
  Further, however, “a Bruton problem may be cured by an appropriate redaction of the co-defendant’s confession, so long as ‘the confession is redacted to eliminate not only the defendant’s name, but any reference to his or her existence.”
  

But, the Court noted, a “redaction that is facially valid may still amount to a Sixth Amendment violation if it can only be reasonably interpreted as inculpating the defendant”
 but it does not violate “if the declarant subsequently testifies and is available for cross-examination, even if the redacted statement is introduced prior to the declarant’s testimony.”
   In this case, Porter did, in fact, testify and Schrimsher had the opportunity to cross-examine her. 

Among other issues, Schrimsher also argued that the leg fractures sustained by the child were not “serious physical injuries” as defined by the law.  The Court agreed that the injuries did not pose a “substantial risk of death or cause “serious and prolonged disfigurement,” but found that the injuries would have been very painful and did constitute a “prolonged impairment of health.”   The Court agreed that two months of healing time is “’prolonged’ with respect to the young life of a six-month-old infant.”  

In addition, the trial court had refused to permit Schrimsher to “play the videotape of the entire police interrogation,” because it was inadmissible hearsay.  (Schrimsher did not testify.)  The Court discussed the decision, and the various applicable evidentiary rules, and found no error in the trial court’s decision.  

Schrimsher’s conviction was affirmed.

Yokely v. Com.
S.W.3d 2006 WL 1045412 (Ky. 2006)
UNPUBLISHED

FACTS: Loomis lived in Kenton County, at the end of a long private drive.  Only one other person lived on the drive.  His house had an alarm system, which made a loud audible alert when tripped.  However, it was solely a motion detector for inside the living quarters.

On August 18, 1999, Loomis left to go to work about 7 a.m.  He left the garage windows slightly ajar.  He returned before noon and found that one of those windows was open more than when he left, and was damaged.  The outer garage door was open, as was the door that led from the garage into the house.  (Loomis admitted he did not usually lock it, and he could not recall if he’d set the alarm.) 

Loomis found that six guns, ammunition, a camera and a TV were missing.  Sgt. Lonaker (Independence PD) responded to his call.   He concluded the garage window was the point of entry, and found clearly visible fingerprints on the inside pane of the window.  Those prints were taken as evidence.   Soon afterward, Det. Bridges submitted the prints to KSP, and  finally, in August, 2001, he received a positive identification of that print as belonging to Yokely.  (The time lapse was due to the lab being understaffed, and due to burglaries being of a lower priority than other offenses.) 

Yokely was subsequently indicted for first degree burglary, tried and convicted.  He appealed.


ISSUE:
Is a single fingerprint sufficient to support a conviction?

HOLDING:
Yes

DISCUSSION:  Yokely argued that there was insufficient evidence submitted to find him guilty of first degree burglary, claiming that a single fingerprint was not enough.  However, the Court agreed that Loomis’s assertion that there was no legitimate reason for Yokely’s print to be inside his house, on the window was sufficient circumstantial evidence to convict him of the crime.  

Yokely also argued that the delay in the investigation deprived him of the right to a speedy trial, and impaired his ability to present a defense.  (In addition to the lab delay, Bridges did not contact Yokely until some six months after he received his name from the crime lab as the source of the fingerprint.)  The Court noted that “pre-charging delay” may be substantially prejudicial to a defendant, but it must be an intentional delay to “gain tactical advantage” to be improper.   The Court did not find the lab’s decision to put off the examination of the print to be intentional in the meaning of that provision of the law, as the lab had no ulterior motive in doing so, it just prioritized its cases.
However, the Court did agree with Yokely that the trial court should have provided the jury with a criminal trespass instruction as well as the instruction  on burglary.  For that reason, the Court reversed the conviction and remanded the case for further proceedings.

Bailey v. Com.
WL 1716906 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On October 8, 2003, Bailey was involved in an altercation with Reginal Barber.  Louisville PD officers investigated the incident, and when Bailey was located, she further fought with the officers, striking and biting one of the officers and striking another with a bottle.   Bailey was finally taken into custody.  After testing, Bailey was found to have both HIV and hepatitis C, and the officer that had been bitten went through a “prophylactic antiviral regimen.”   Bailey was found to have a blood alcohol of .16, as well.  

Bailey was also diagnosed with a schizoaffective disorder, and improved after medication.  She was found competent to stand trial, as long as she continued on her medication.  Some of the charges were dismissed prior to trial, and she was eventually found guilty of second- and third-degree assault, resisting arrest and disorderly conduct.  She appealed.

ISSUE:
Are law enforcement offices automatically excluded from sitting as jurors in a criminal case involving officers from their own agency? 

HOLDING:
No
DISCUSSION:  Bailey argued that the court erred in not allowing her to strike a juror for cause.  Officer Heine (also Louisville PD) was in the jury pool.  He “stated in voir dire that he knew some of the officers who had worked on the case, but said that he had no knowledge of the case and would be an impartial juror.”  When the court refused a strike for cause, Bailey used a peremptory challenge to remove Heine from sitting on the jury.   The trial court had found that Heine was qualified, and that the party claiming bias (Bailey) was required to prove that point if they desired a strike for cause.   The Court noted that “[l]aw enforcement personnel are not automatically excluded from the jury panel.”
  The Court found no reason to overturn the trial court’s decision in the matter.  

Bailey further argued that the jury should have been instructed on voluntary intoxication as a defense, since some of the charges placed against her were offenses requiring a “knowing” or “intentional” state of mind.   The Court noted that there was evidence in the trial that indicated that Bailey made a number of statements indicating “her intent to commit those offenses” and that nothing indicated she “lacked the capacity to form the required intent.” 

The Jefferson Circuit Court’s decision was affirmed.

NOTE:  This case also emphasized the need to be very specific as to what exactly was said by a suspect during the course of an incident. 

DOMESTIC

Spencer v. Spencer

191 S.W.3d 14 (Ky. App. 2006)
FACTS:  Ava and Kenneth Spencer, a married couple, resided together in Oklahoma.  Kenneth Spencer went to Las Vegas, allegedly in advance of a family move to that city, but Ava “saw Ken’s trip as an opportunity to escape from the domestic abuse,” she had been experiencing.  She and their 7-year-old son, Morgan, came to Warren County to stay with a friend, and the next day, “she filed a domestic violence petition in Warren Circuit Court.”  The Court immediately issued an EPO and awarded Ava Spencer immediate relief in the form of a no contact order and temporary custody of Morgan.  Ken Spencer was also summoned to appear in the court, and service was assigned to the Clark County, Nevada Sheriff’s Department, which served him in due course.

Ken Spencer filed a motion in Kentucky, moving to dismiss the case for lack of jurisdiction, and argued that “a Kentucky court could not constitutionally exercise personal jurisdiction over him because he had no contact with the state.”   Ken eventually appeared before the court by telephone, and the Kentucky court issued an Order of Protection in favor of Ava.  The Court based its jurisdiction on KRS 403.725(1) which permitted the “entry of such an order if ‘she [Ava] ha[d] fled to this state for protection,”  

Ken appealed.  

ISSUE:
May a Kentucky court exercise affirmative jurisdiction over a non-resident defendant in a domestic violence case?

HOLDING:
No (but see discussion)

DISCUSSION:   Ken argued that he lacked even a minimal amount of contact with Kentucky so as to subject him to the jurisdiction of the Kentucky courts, noting that he had not visited Kentucky for approximately 20 years, and that although Ava was born in Kentucky, she had not returned to Kentucky for some 35 years prior to this occurrence. 

The Court looked at the “three-pronged test” to determine personal jurisdiction in Kentucky for guidance.  It concluded the Spencer had not “purposefully availed himself of the privilege of acting within” Kentucky nor did he “cause a consequence” within Kentucky.  Neither was he the cause of any “in-state activities.”  He did not meet any other connection with Kentucky that would make such jurisdiction appropriate.  

As such, the Court concluded that “Warren Circuit Court did not have personal jurisdiction over Ken.”  Balancing Ken Spencer’s due process rights with the clear intent of the legislature to provide a forum for protection for those who fled to Kentucky, the Court agreed with precedent set by other states, which had drawn “a distinction between a prohibitory order that serves to protect the victim of domestic violence, and an affirmative order that requires that a defendant undertake an action.”   As such, the court found that “[i]nsofar as the order prohibits Ken from breaking the law in Kentucky by approaching Ava or Morgan, it comports with due process.”  However, “[i]n all other respects, it goes beyond the permissible limits of Kentucky courts’ jurisdiction.” 

The orders which the court found to be in excess of the Kentucky court’s jurisdiction included provisions relating to the possession of firearms, temporary custody, domestic violence counseling and child support.  However, the Court further noted that by the passage of time since the initial court proceeding, the Circuit Court may “now [have] jurisdiction to make custody and status determinations if Ava has continued to reside in Kentucky.”  

The Warren Circuit Court case was vacated, and the case remanded for further proceedings. 

SIXTH CIRCUIT COURT OF APPEALS

ARREST

U.S. v.  Romero/Santiago

452 F.3d 610 (6th Cir. Mich. 2006)
FACTS:   On June 19-20, 2004, Romero called Officer Keiffer (an undercover Dearborn, Michigan officer) “offering to sell him methamphetamine.”  Keiffer agreed to buy a half pound for $8,000 and Romero agreed to travel from New York to Dearborn to effect the sale.  When Romero arrived in town, he called Keiffer and told him where he was staying, and Keiffer was to send over a runner to make the exchange.  However, Keiffer stalled the sale until he could arrange for Dearborn officers to assist.   At about 11 a.m., on June 21, it was arranged that McCarthy, posing as “Bubba,” would go to the hotel to look at the drugs.  During that time, the officers learned that Romero had a history of drug trafficking.  They also learned that the room was registered to Israel Santiago, but they didn’t know if that was a separate individual or an alias for Romero.  

Unable to set up a wire for McCarthy, they watched the transaction from the room across the hall, through the peep hole.  When Romero answered, McCarthy saw a second man (Santiago) inside, and he became uncomfortable, so he gave the agreed-upon sign to the officers watching.  The backup officers took control of Romero, and McCarthy attempted to take control of Santiago, who refused to show his hands.  McCarthy put him to the floor and handcuffed him, and because Santiago had been staring at the nightstand between the beds, the officers looked inside and found methamphetamine.  

Both men were indicted on federal trafficking charges.  The District Court found that the officers had sufficient probable cause to make the arrests, but “suppressed the methamphetamine because the court determined that there were no exigencies that justified the warrantless search and that it was an invalid search incident to arrest because the nightstand was not ‘in the proximity for somebody to grab or for the safety of the officers.’”  Both parties appealed.

ISSUE:
May a non-registered occupant of a motel room be found responsible for drugs found hidden in that room? 

HOLDING:
Yes
DISCUSSION:  Romero argued that the officers lacked sufficient probable cause to make the arrest – and the Court detailed what the officers knew of Romero and quickly found that the “facts and circumstances within the officers’ knowledge when they arrested Romero were such that a reasonable person would believe that Romero was in possession of methamphetamine and was about to sell the narcotics to the undercover officer.”  

With regards to Santiago, the Court found it to be a “closer question” but agreed that again, the officers had sufficient probable cause to make a warrantless arrest.  The room was in Santiago’s name and he was “the only [other] person present in the hotel room.”   The Court equated the situation to the “enclosed space of the automobile in which the individuals were arrested in” Maryland v. Pringle
 and found that the “relatively small and confined space of the hotel room supports the conclusion that it was reasonable for the officers to infer from the facts known to them at the time of the arrest that Santiago was involved in a common illegal-drug enterprise with Romero.”  His actions when questioned by the officers were suspicious and furtive.  The Court agreed that the officers had sufficient probable cause to arrest Santiago without a warrant.

The Court then moved to the entry into the room.  The Court agreed that a hotel room can be a place where privacy is reasonably expected.
  Once Romero admitted McCarthy, “the entry of the backup officers at McCarthy’s request for assistance was lawful under the doctrine of ‘consent once removed.’”
  The Court upheld the entry.

Finally, with regards to the search of the nightstand, the Court quickly agreed that the District Court’s holding was mistaken “because the law does not require that an area be accessible to the defendant at the time of a search incident to arrest for the search to be valid.”  All that is required is that the item was within the immediate control of the defendant “near the time of his arrest.”   Because the nightstand would have been within Santiago’s reach at the time he was arrested, had he not been handcuffed, it was subject to search incident to his arrest, and the methamphetamine found within was therefore admissible.    The Court reversed the trial court’s decision to suppress the evidence and remanded the case back for further proceedings.

SEARCH & SEIZURE – TERRY

U.S. v. Clay

2006 WL 1408119 (6th Cir. Ohio 2006)
UNPUBLISHED

FACTS:  On October 12, 2003, Officer Aeppli (Youngstown, OH, PD) was patrolling in a “high crime and drug area.”   He spotted a vehicle parked behind an abandoned house, and the two occupants “intently watched him pass.”  He drove around a second time, and “witnessed the passengers in the car make furtive motions with their hands in the direction of the dashboard.”  Aeppli “decided to approach the vehicle, and he pulled into the driveway of the residence and blocked the car from exiting.”  

Aeppli asked Law, the passenger, for ID, but she denied having anything that would prove her residence.  Aeppli asked both of the occupants to get out, and he saw, through the open driver’s door, “an open box of 9mm ammunition on the driver’s side floorboard.   Believing there was a gun in the vehicle, Aeppli searched it and found a loaded 9mm firearm.  He arrested Clay, the driver, for “mishandling a firearm in a motor vehicle” – a violation of Ohio law.  

Later, Clay, a felon, was charged for being a felon in possession of a firearm, a federal charge.  He requested suppression, and the trial court denied him.  Clay took a conditional guilty plea, and appealed.

ISSUE:
Is blocking a vehicle in a driveway a seizure?


HOLDING:
Yes

DISCUSSION:  Clay argued that Aeppli lacked sufficient reasonable suspicion to make the initial detention, a Terry stop.   The Court agreed that it was “uncontested that a seizure took place at the instant when Aeppli pulled his car into the driveway” and blocked them from leaving.  The Court noted the factors Aeppli relied upon when making the stop (as listed in the above facts), but noted that “factors which came to Aeppli’s attention after he had detained the vehicle … do not belong in the Terry analysis for determining whether Aeppli had reasonable suspicion in initially detaining the vehicle.”   
However, the Court found that “Aeppli had reasonable suspicion to detain the vehicle” and affirmed the trial court decision.

U.S. v. Simmons

2006 WL 891038 (6th Cir. Tenn.  2006)
UNPUBLISHED

FACTS:  On June 4, 2003, Officers Long and Watz (Nashville PD) were patrolling a high crime, housing authority area controlled by the MDHA.  The “MDHA enforces a no-trespassing policy.”   The officers spotted “Simmons and two other men” … “standing beside a dumpster that is located on the John Henry Hale property.”  One of the other men was recognized as Smith, a drug user who had previously “been charged with burglary and trespassing on the … property.”  When they men noticed the officers, they “immediately started walking away from the dumpster and past the guardrail up a small incline on Sixteenth Avenue North.”  Because they knew Smith was not a resident, they decided to stop the men on suspicion of trespassing, even though the men had since left the actual premises and were, apparently, on a public roadway.  When they approached, the officers realized they recognized not only Smith, but the third man, one Manning, who had also previously been cited for trespassing on the property.   They did not know Simmons, but because they did not recognize him as a resident, he was questioned.  Simmons stated that he had a female relative who was a resident, but because she was not with him, they decided to cite Simmons, along with the other two, for trespassing.  

In the process of issuing the citations, officers who had arrived to assist “conducted a routine records search and found that Simmons” was “ the subject of two outstanding warrants.”  He was arrested fir Trespassing, and during the search incident to the arrest, they discovered crack cocaine and a pistol.  He was eventually indicted for his possession of the firearm, as he was also a convicted felon.

Simmons requested suppression, and was denied.  He took a conditional guilty plea, and appealed.


ISSUE:
May officers make an arrest for criminal trespassing off the property on which they claim the trespassing occurred?
HOLDING:
Yes
DISCUSSION:  Simmons argued that his detention violated his rights under the Fourth Amendment, and that the officers lacked “reasonable suspicion that he was trespassing”  (Simmons noted that there were “inconsistencies between the officers’ testimony at the state court preliminary hearing and the suppression hearing.”)   Simmons questioned whether the officers could have seen “onto the John Henry Hale property from their moving patrol car.”  However, the Court made a judicial finding that it was possible to see into the complex, and that nothing obscured the view, so the Court ruled that the officers could have seen Simmons actually on the property, as they claimed.  

The Court upheld the denial of the motion to suppress. 

SEARCH & SEIZURE – WARRANTS

U.S. v. Hython

443 F.3d 480 (6th Cir. Ohio, 2006)
FACTS:  On the day in question, officers from the Steubenville (OH) police department  executed a no-knock warrant on an address.  The affidavit stated, as follows:

Narcotics Officers from the Steubenville Police Department, Toronto Police and Jefferson County Sheriff's Office in a joint investigation conducted a controlled buy of crack cocaine from 241 South Fifth Street in the city of Steubenville.


A reliable confidential informant advised officers that he was able to purchase crack cocaine from a female in Toronto. The female had advised the informant in the past that her source of crack cocaine is subject in the city of Steubenville. Officers provided the informant with one hundred and fifty dollars in marked U.S. currency for a transaction. Officers conducted surveillance and were able to follow the informant to the known drug location in Toronto where the informant met with the female suspect. Officers were able to hear conversation via an audio transmitter. During the conversation the female received the currency from the informant and advised that she would travel to Steubenville to obtain the crack cocaine. Officers were then able to follow the female to 241 South Fifth Street in the City of Steubenville. The female entered the residence and exited within two minutes. Officers were then able to follow the female back to Toronto where she met with the informant and provided him with a baggie containing crack cocaine.


Due to the above transaction with the residence, officers believe the[re] to be further crack cocaine within the residence.


The warrant was executed later that day.  When the officers entered, with weapons drawn, they “found five people in the house, including … Hython.”   The three men in the living room, including Hython, “were handcuffed and read their Miranda rights.”  Hython admitted that he had crack cocaine in his pants pocket, and Det. Hanlin  retrieved it, along with a “large wad of cash” from another pocket.  More cash was strewn on the floor and Hython also admitted “that he had been counting the currency that was found on the floor, which was later identified as the pre-recorded buy money.”  

Hython was indicted, and moved for suppression.  The trial court agreed that the warrant was “void for staleness because neither the affidavit nor the warrant specified the date on which the transaction at [Hython’s] house took place.”  However, the Court found that was not a fatal defect, and upheld the warrant on the good faith of the officers.   Hython also argued that the warrant was deficient in that it authorized a search of all of the persons that might be found in the residence, and the Court agreed – further holding that “no well-trained officer would have reasonably believed” that was a valid provision, thus negating any good faith on the part of the officers.  The Court did, however, justify the search on other grounds, “given the smell of marijuana in the house, Hython could have been arrested and the contraband inevitably discovered as a result of a search incident to that arrest.”  

Following a second hearing, the Court denied Hython’s motion to suppress.  Hython took a conditional plea, and appealed.

ISSUE:
May a warrant be found insufficient to prove probable cause, but still upheld because of the good faith reliance of the officers involved? 


HOLDING:
Yes
DISCUSSION:  The Court noted that there was no indication that Det. Hanlin “presented false or reckless statements to the magistrate; nor is there any indication that the magistrate acted merely as a rubber stamp or that the warrant was facially deficient.”  Further, the Court agreed that “[i]t is entirely possible that an affidavit could be insufficient for probable cause but sufficient for good-faith reliance.”
  The Court chose to begin its analysis discussing the “relationship between staleness and probable cause.”  

“The probable cause inquiry gauges the likelihood that evidence of a crime may presently be found at a certain location.”  Further, a “warrant must be supported by ‘facts so closely related to the time of the issue of the warrant as to justify a finding of probable cause at that time.’”  Whether or not probable cause can be considered “expired” depends upon the nature of the underlying crime.  The Court noted that the “crime at issue in this case – the sale of drugs out of a residence – is not inherently ongoing.”   However, simply the “inclusion of outdated information” has not been enough to invalidate a search warrant affidavit when “as a whole” it “establishes that the criminal activity in question is ongoing and continuous, or close to the ‘drug den’ end of the continuum.”  

In this case, the affidavit “did not establish that [the address in question] was the secure operational base for an ongoing drug enterprise.”  The investigation “consisted solely of one modified controlled buy, in which a confidential informant gave pre-recorded buy money to an unidentified female” who was observed going into the address, leaving the address and “who later delivered a baggie of crack cocaine to the” CI.   The Court noted that the “single transaction is not supported by any further police investigation – the affidavit includes no observation of deliveries to the address, no monitoring of the frequency or volume of visitors to the house, no second controlled buy, no further surveillance whatsoever.”  In addition, and more important to the court’s decision, “the affidavit offers no clue as to when this single controlled buy took place” noting that “[b]ecause probable cause has a durational aspect, at least some temporal reference point is necessary to ascertain its existence.”   The Court pointed out that even if the affidavit had “stated that from time out of mind, [the address] had been a notorious drug den, some recent information would be necessary to eliminate the possibility that a transfer in ownership or a cessation of illegal activity had not taken place.”  Without a date or time frame, there was “absolutely no way to begin measuring the continued existence of probable cause.”  

The Court then moved on to the good faith analysis.  The Court has held, in U.S. v. Laughton” that a “determination of good-faith reliance, like a determination of probable cause, must be bound by the four corners of the affidavit.”
   However, if the issuing magistrate is actually made aware of the information that is not included in the affidavit, the court has held that the warrant may be considered valid.  The Court stated that the “probable cause inquiry necessarily involves inferences – between a confidential informant’s past and future reliability, between an observed pattern of behavior and a suspected crime, or between the nature of a crime and the location of its evidence, for example.”  

The Court reversed the trial court, holding that a “well-trained officer could not reasonably rely on the affidavit, given that it was based on one undated, acontextual controlled buy.” 

U.S. v. Wagers

425 F.3d 534 (6th Cir. Ky. 2006)

FACTS:  During spring, 2003, DHS agents “purchased subscriptions to and visited websites” under a variety of web names, and found “images of child pornography.”  Further investigation led to Wagers as a purchaser of memberships to these websites.

On April 5, 2004, the agents searched Wagers’ home, in Lexington, pursuant to a search warrant.  Finding child pornography on his home computer, they requested and received a separate warrant for his office computer, and he was also arrested.  A third search warrant, to AOL, was executed for information on his email.   

The search warrants for the computers were quite detailed, and more than thirty pages long.  The AOL warrant alleged that he used his AOL account to “order, arrange for the payment of, and arrange for the receipt of child pornography.”  All three warrants alleged that he “bought subscriptions to website that were found at a later date to display child pornography” but “did not specifically allege that Wagers had viewed the sites or that he had accessed unlawful content on them.”  

Wagers was indicted, and sought suppression.  When that was denied, he took a conditional guilty plea, and appealed.


ISSUE:
Is it important to indicate a connection, in a search warrant affidavit, between the residence to be searched and the Internet account used to access illegal pornography?
HOLDING:
Yes

DISCUSSION:  Wagers argued that the warrant affidavits lacked information necessary to support a probable cause determination.   Specifically, he claimed that the affidavit “did not allege that he had owned website memberships at a time when illegal images were mounted on the sites or that he had accessed the sites during the times when illegal images were available,” that the affidavits did not “adequately connect the illicit activity to his home, office, or AOL account” and that the warrant for his home “improperly relied” on his earlier pornography conviction.   He noted that his subscriptions to the sites had pre-dated those of the agents, and that they were only inferring that illegal images were on the sites when he used the accounts.    

First, the court noted that while the subscriptions were not for the identical time periods, that they were close enough in time, and likely even overlapping, and as such, the inference that the illegal images were on the sites at the time Wagers accessed those sites was an easy one for the Court or a jury to make.   

Wagers also argued that the sites offered both legal and illegal content – but the court noted that two of the sites specifically advertised that  “all models featured on the sites are ’14 or younger.’”  As such, the Court agreed that it was appropriate to infer that Wagers knew of the content of the site.  

Wagers also argued that nothing in the affidavit linked his home address to the alleged offenses – that the Internet access was actually only for his office address.  The Special Agent, however, noted that there were two addresses linked to the credit cards used to purchase the accounts, both the home and the business address.  They also noted that the investigation indicated that the “IP address assigned by Insight to Wagers was used to purchase” two of the memberships, and because it appeared that he used Insight only at home, “his home would be well within the ambit of a properly issued search warrant.”  

Further, the Court agreed with other Circuits that “evidence that a person has visited or subscribed to websites containing child pornography supports the conclusion that he has likely downloaded, kept and otherwise possessed the material.”    The Court found no difficulty in finding that “[a]n offender without relatively sophisticated knowledge of transmittal or downloading technology might reasonably be expected to use email to send and receive pornographic images or at least web links to them” and thus found that there was a clear nexus between “an AOL email account and Internet-accessed child pornography.”  

The Court further had no difficulty in considering that his previous conviction for possession of child pornography was relevant to a future possible offense in the same area. 

Wagers’ conviction was affirmed.

U.S. v. Lane

WL 1749605 (6th Cir. Tenn. 2006)

UNPUBLISHED

FACTS:  On September 21, 2000, Agent Thompson got a state court warrant to search Lane’s residence in Smith County, Tennessee.  The warrant was executed a few days later, and methamphetamine and manufacturing items, were found.  

Lane moved for suppression, arguing that the warrant was invalid, but the trial court denied the motion.  Lane took an (apparently) conditional guilty plea, and appealed.

ISSUE:
Is it critical to cite specific facts in a search warrant affidavit?

HOLDING:
Yes

DISCUSSION:  The Court found that the “affidavit provided sufficient information to establish a nexus between the residence located at 20 Lock Seven Lane and a suspected methamphetamine laboratory.”  Specifically, the agent recounted that a deputy sheriff had observed individuals driving vehicles registered to the address buying items recognized as precursors.  In addition, the affidavit mentioned a citizen complain concerning a “strong, unknown odor” coming from the residence some months previous to the warrant.   The Court noted that “Agent Thompson did not simply cite conclusions,” but instead “identified specific facts tying drug activity to the search site.” 

The Court concluded that the warrant may be debatable as to proving probable cause, but the “good faith of the officers conducting the search is not” debatable.  

The denial of the motion to suppress was upheld.

U.S. v. Lawson

WL 1538889 (6th Cir. Tenn. 2006)

UNPUBLISHED
FACTS:  On Sept. 18, 2003, Bradley County (Tennessee) sheriff’s deputies responded to a domestic violence complaint at Peggy Lawson’s home.  Bruce Lawson, her ex-husband, was arrested.  Peggy Lawson told the officers that Bruce had several items of stolen property stored around her property.  Det. Coultry was dispatched to the scene, and Peggy gave him the information as well.  She also told them that earlier that same day, Bruce Lawson had threatened to kill his girlfriend, who Peggy believed was at Bruce’s trailer in Cleveland, Tennessee.  

The officers went to the trailer to check on the welfare of his girlfriend.  They knocked on the glass doors and no one responded, but through the glass, they saw some items on the floor.  They recognized the items as likely stolen property from a report they’d taken earlier that same day.  With that information, Det. Coultry sought a search warrant.  

That next morning, the warrant was signed.  The warrant “broadly authorized the officers to search for ‘stolen property,’” but did “expressly incorporate by reference Coultry’s accompanying affidavit” which detailed the specific items that had been stolen in the earlier burglary.  

During the search, in addition to the items listed, the officers found, in plain view, a large quantity of marijuana, multiple sets of digital scales and a shotgun.  (Since they knew Lawson was a convicted felon, he was not permitted to have the gun.)  In addition, they found 250 items of stolen property and were able to solve 82 home burglaries in the area.

Lawson moved for suppression of the marijuana and the shotgun, arguing that the search warrant was too broad, along with other related claims.  The motion was denied and Lawson took a conditional guilty plea.  Lawson appealed.

ISSUE:
May the affidavit detailing the information as to items sought be incorporated by reference into the actual warrant?

HOLDING:
Yes

DISCUSSION:  The Court noted that under the “incorporation doctrine, ‘[a] search warrant may be construed with reference to a supporting affidavit if the affidavit accompanies the warrant and the warrant incorporates the affidavit by reference.”
   Lawson also claimed the officers did not leave the affidavit with the warrant at the residence after executing the search.  However, the Court found that the affidavit was with the warrant during the search, and that the officers therefore “knew the permissible parameters of the search.”
  The Court found that the warrant was facially valid.

After addressing several other issues raised by Lawson, the Court upheld the decision of the trial court denying the motion to suppress.

U.S. v. Lester

WL 1549938 (6th Cir. Ky. 2006)

UNPUBLISHED

FACTS:  Lester was charged with possession of an unregistered fully automatic Sten machine gun, found pursuant to a warrant executed on November 6, 2002.   The warrant was based upon an affidavit provided by Special Agent Anderson (DEA).  Facts upon which the affidavit was requested include the following:

1) Andrew Lester was arrested for cultivating marijuana in Kentucky in 1993, and had been involved in a “drug trafficking organization,” with other family members, including his brother Richard Lester.  Richard Lester had also been arrested for a number of various criminal offenses.
2) In 1999, a woman arrested for trafficking marijuana informed police that Richard Lester was her supplier.
3) A confidential informant told officers that since 1995, Richard Lester had led a “very large marijuana organization in Kentucky.”
4) In October 2002, a man named Richard Prowell was arrested for possession of cocaine and marijuana in Caldwell County, Kentucky. Prowell informed police that he obtained the drugs from Richard Lester, that he had known the Lester brothers for 20 years, and that he had gone to Andrew Lester’s home to ask Andrew for Richard Lester’s phone number. Andrew had refused to give Prowell the phone number, although Prowell received a phone call from Richard Lester a few days later.
5) Prowell provided further assistance to police by paging Richard Lester on October 24, 2002, and speaking on the telephone to Richard when he responded to the page. Prowell told Richard Lester that he had been arrested on drug charges.  Richard asked Prowell about any ongoing drug investigation, and whether officers had found “the stash.” He also instructed Prowell to take drug money to Andrew Lester’s house, where an individual would come to pick it up. 
6) Richard Lester also told Prowell that he was headed toward Kentucky with a “bunch,” meaning a load of drugs.
This warrant alleged provided sufficient probable cause to support a search of Andrew Lester’s residence and vehicles.  In addition to the machine gun for which he was charged, 26 additional guns were found on the property and another property, for which they received consent to search.  

Lester requested suppression, arguing that the search warrant was invalid.  The District Court refused the suppression, and eventually, he was convicted.  Lester appealed. 

ISSUE:
Must a search warrant affidavit demonstrate a clear nexus between the place sought to be searched and the criminal activity alleged?
HOLDING:
Yes

DISCUSSION:  The Court noted that the affidavit “consisted in large part of irrelevant facts that provided no indication whatsoever of illegal activity at Andrew Lester’s residence.  There was no indication that Lester was convicted (as opposed to simply arrested) for selling marijuana many years in the past.  No facts were put forth to indicate that he was involved with his brother in drug trafficking.   The factual assertions regarding drug sales to Richard Lester “are entirely devoid of any nexus to Andrew Lester or his property.”  Prowell’s statement that he contacted Andrew Lester to get Richard Lester’s number, and that subsequently, Richard Lester contacted him, provided no real connection between the two.   In addition, the assertion that the money was to be exchanged at Andrew Lester’s home was not sufficient to indicate that he was involved in his brother’s ongoing drug activities.  “The scope of the warrant issued here clearly went well beyond this limitation [the transfer of money] because it was not focused on the narrow criminal activity that might have been indicated at [Andrew Lester’s] residence.”

The warrant sought a much more sweeping search of Lester’s property than warranted by the available facts.  What was shown, a transfer of money only, was “something that the parties would have likely sought to effectuate quickly” – rather than the storage of drugs or other items for a prolonged period of time. 

Finding that the warrant was insufficient, the Court looked to admission of the fruits of the search under the good faith exception.
  The Court further found that “no reasonable officer could have believed there to be probable cause to support the search that occurred here.”  The Court found that at most, the officers were guessing that drugs would be arriving at Lester’s house was not sufficient to satisfy probable cause.

The Court reversed the denial of the suppression motion, and remanded the case for further proceedings.

SEARCH & SEIZURE - CARROLL

U.S. v. Heald

WL 1751260 (6th Cir. Ky. 2006)

UNPUBLISHED

FACTS:  On June 4, 2002, in the early morning hours, a witness saw a black Jeep make two stops in front of two partially constructed homes in a cul-de-sac.  The vehicle’s lights were off.  He watched the vehicle, and “began hearing a ‘metallic, clanging noise’ coming from the second unfinished home.”  

The witnesses went for a phone to call the police, and the vehicle drove away.  A few minutes later it returned, and at that point, the witness called the police.  The police parked in front of the first home, and the witness, still on the phone with 911, reported that a man ran from the second home and “was running through the lot” into an undeveloped area.  He described the man.  

Sgt. Wermeling (Boone County SD) responded to the location of the Jeep.  He found that the “Kentucky license plate was affixed with heavy duct tape to an Oregon license plate.”   The license plate light was “also covered with duct tape.”  He learned that the Kentucky plate had been reported lost by its owner.  The Oregon plate was registered to the vehicle in question and was “registered to Thor Trust, and Bruce Heald was the trustee.”  

Sgt. Wermeling searched the unfinished homes, but “found nothing amiss.”  He looked through the window of the Jeep, with the assistance of a flashlight, and saw receipts “indicating that the driver had been recently staying at a hotel.”  He believed it to be possibly stolen, and called for an impound.  When the tow truck arrived, the driver could not open the car door, so Wermerling followed the tow to the impound lot.  There, the vehicle was forcibly unlocked.  The keys to the Jeep were found in the glovebox, along with receipts, Heald’s driver’s license and “bag containing a machine gun, extra magazines of ammunition, and a shoulder holster for a handgun.”  Wermeling got a search warrant late that afternoon.  No one ever appeared to claim the vehicle. 

On June 9, a truck was stolen a short distance from the original scene.  A man matching Heald’s description was seen near the site of the stolen truck.  “On June 11, a man driving the stolen truck arranged to meet Greg Osborn, who had placed an advertisement in the newspaper to sell his motorcycle.”   That individual did not return from a test drive on the motorcycle, leaving Osborn with the truck.  On July 4, that motorcycle was located in front of a hotel in Pigeon Forge, Tennessee.   In fact, the hotel called about Heald, who was loitering in the lobby, but was not a guest.  He was also found to be in possession of the keys to both the motorcycle and the Jeep.  

Eventually, Heald pled guilty in Kentucky to the theft of the vehicles.  He was also charged in federal court for possession of the firearm (the machine pistol) after being convicted of a crime of domestic violence.  He moved for suppression of the evidence found after the warrantless search of the vehicle.  In addition to the weapons, that evidence included a suicide note and a map to his ex-girlfriend’s home, which was near the original scene where the Jeep was found, along with survival gear and food.  The District Court denied the motion to suppress, and Heald appealed. 

ISSUE:
May an officer search a vehicle found to be displaying a registration plate reported lost?

HOLDING:
Yes

DISCUSSION:  The Court noted that generally “a police officer [must] obtain a warrant before conducting a search.”  However, the Court reviewed the facts, as would have been known to Wermerling at the time, and agreed that once Wermerling learned that the Kentucky plate on the vehicle had been apparently stolen, he had probable cause to believe that the vehicle had been involved, in some way, in a felony theft.  (The Court further noted that “[i]n Kentucky, displaying a ‘cancelled’ license plate is prima facie evidence of theft of a vehicle registration plate, a Class D felony.”
)  The court also noted that despite Heald’s contention that Wermerling had stated he did not believe he was investigating a felony at the time, that the “Court does  not consider the subjective intent of the officers, but rather only looks at the objective factors known to the officers at the time of the search.”

The Court upheld the search as a valid use of the vehicle exception search doctrine.   

SEARCH & SEIZURE – ABANDONED PROPERTY

U.S. v. Eden

WL 1716715 (6th Cir. Tenn. 2006)
UNPUBLISHED


FACTS:  On June 13, 2004, Mineral County (Montana) officers stopped Eden for a speeding violation.  They discovered that her name was not on the rental car agreement she displayed, only Darrel Eden
 of Kirkland, Washington was named, so they contacted the rental company to see if she was authorized to drive the car.  While waiting for a response, the officers completed the speeding citation.  They continued her detention however until the rental car company confirmed that she was not authorized to drive the car, and requested that it be towed. (Approximately 24 minutes elapsed between the initial stop and the first time she was told she was free to leave the scene.)   They offered to transport Eden, and her belongings to the next town, with the understanding that anything she wished to bring with her in the police car would be searched.  Eden refused to consent to a full search of the car, and ultimately, she took a purse, her mobile phone and a rolling suitcase from the passenger compartment, and began to walk down the highway.  

The rental company consented to a search, however, and when the officers opened the trunk, they found a suitcase containing 23 kilos of cocaine.  Officer Polich immediately drove down the highway and arrested Eden.  


Eden was indicted for possession and intent to distribute cocaine.  Eden moved for suppression arguing that she had a valid expectation of privacy in the trunk, and that the search was unlawful.  The prosecution argued that she abandoned her property when she left it behind after being told to collect all of her belongings.  The trial court agreed with Eden and found that the search was unlawful, and suppressed the evidence.  The prosecution appealed.


ISSUE:
Does simply leaving a suitcase in a vehicle that will be towed by a private company constitute abandonment?

HOLDING:
No
DISCUSSION:  The Court agreed that individuals have an expectation of privacy in their personal luggage.
  However, “neither a warrant nor probable cause is required to seize and search property that has been abandoned.”
  To determine Eden “harbored a legitimate expectation of privacy” in the suitcase requires a two-step analysis.  First, the Court looked to whether she displayed a subjective expectation of privacy, such as by denying any ownership interest in the bag.  In this case, the Court noted, the officers gave her several opportunities to retrieve the bag and that she knew the car would be towed.  The Court agreed that an individual “must do more than merely walk away from something as private as a suitcase to support a finding of abandonment,” and the Court found nothing that indicated that “Eden intended to distance herself from her privacy interest in the suitcase.”   In fact, her refusal to consent to a search was evidence that she “exhibited a subjective expectation of privacy” in her bags.  (The Court noted that she had the choice of consenting to a search, and taking her bags into the police car, or walking seven miles to the nearest town at 2:30 a.m., and found it not unreasonable that she chose to leave a heavy suitcase behind, believing, as she argued, that she could retrieve it later.) 

The District Court’s decision to suppress the evidence found in the suitcase was affirmed.

NOTE:  The Court noted that the prosecution did not, apparently, argue inevitable discovery under an inventory search – but stated that the car was not, in fact, “being impounded but instead was being towed to the rental car agency.”  There was no proof offered that the rental car company would have searched the suitcase rather than simply returning it to its owner. Also, there is no indication in this opinion how this case ended up in the 6th Circuit, but it is possible that there were ties between the co-conspirators and or the drugs themselves to Tennessee.  

42 U.S.C. §1983

Gregory v. City of Louisville, et al.

444 F.3d 725 (6th Cir. Ky. 2006)
NOTE:  The facts of this case are extremely complex – only those facts relevant to the issues will be discussed. 

FACTS:
 On June 1, 1992, V lived in the same apartment complex in Louisville as William Gregory.  On that date, she “was awakened by an unknown, nude, black male standing over her bed.”   He attempted to rape her, but she managed to pull off his pantyhose mask and scratch his face, and he fled the apartment.  She described him “as a black male, 30-40 years old, 5 feet 6 inches tall, with a stocky build and long, straight, oily or greasy hair.”  She also stated that he “had a very small, circumcised penis and had attempted to use a lubricant,” later determined to be Vaseline. He was found to have disabled the telephones and “stolen a television and a compact disc player from the apartment.”   When family and neighbors were told the description, they “informed the police that they thought the description matched that of [Gregory.]  Gregory lived in the same complex as the victim. Later that day, V spotted Gregory in the complex and called police, and told them that he was, in fact, the perpetrator.  Officers responded to his apartment, told him they were investigating an unrelated incident, and were permitted to search his apartment.  They found no evidence relating to the crime and also noted that he exhibited no visible marks or injuries.
  

Two days later, Dets. Clark and Carroll (Louisville PD) “showed [V] a photopak that included [Gregory’s] picture.”  She did not identify anyone in the photopak, but when asked to select the photo that most resembled him, she picked a photo other than that of Gregory.  Her mother noted his photo, however, and identified that he lived in the complex.  Later that day, V’s mother called police and stated that V had seen Gregory in the complex and “was now sure that he was her assailant.”  Clark and Carroll helped her take out a criminal complaint, and the detectives obtained an arrest warrant for Gregory for the rape.  

On June 15, 2002, Clark and Carroll testified at a preliminary hearing that V had “twice identified [Gregory]” – apparently referring to the two times she spotted Gregory at the complex.  Clark admitted that V had not identified Gregory in the photopak, but did not reveal that she had, in fact, tentatively identified another individual as more closely resembling her attacker.  He also admitted they had no other evidence, but did state that V’s description had matched Gregory.  The judge found probable case, but stated “for the record it’s just barely.”  Gregory was released on bail.

Later, at the criminal trial, Clark and Carroll stated that Gregory “made a telephone call to a friend and told the friend about the item’s stolen” from the victim.  Gregory stated that the detectives had told him what was stolen, but the detectives denied that was the case.  They “recorded the overheard telephone conversation in their contemporaneous investigative notes.”
  

On July 19, a second assault occurred in the complex.  The victim, S, “awoke to find a nude, black male in her apartment.”  He was armed with a kitchen knife, raped her with the aid of hand lotion as a lubricant, stole items, and also drank liquor that was in the apartment.  No physical evidence was collected from the victim or the scene.  S “described her attacker as a black male, late 20s to mid 30s, with a slender to small build, short black and curly hair, with a round, clean-shaven face” and stated that he “felt very greasy around the neck and shoulders.” 

Dets. Tarter and Greer were assigned to this investigation.  They showed S a photopak that included Gregory’s recent booking photo and five other photos.  She did not identify anyone.  Tarter and Greer asked Gregory “to come in for a line-up.”  Gregory and his lawyer arrived, but “Tarter had taken no affirmative steps, beyond securing the presence of [the victim], to effectuate a line-up.”  No one told Gregory, his counsel, or anyone else, that S “had failed to pick [Gregory’s] picture out of a photopak or that [S’s] description of her assailant was inconsistent with [Gregory’s] physical appearance.”
Since no arrangements had been for a lineup, “Tarter instead asked [Gregory] to agree to a one-on-one show-up with [S].”  Gregory agreed, and he “signed a preprinted ‘waiver’ form consenting” to do so.  The victim looked at Gregory for several moments, and then ask that he repeat the words spoken by her attacker.  She told police that Gregory was her attacker “based upon his eyes” – which she later said were “kinda grey.”  Gregory’s counsel was not told of this statement.  The officers immediately arrested Gregory.  Tarter later stated “that he believed that if he had told [Gregory and his counsel] that [S] did not pick [Gregory] out of a photopak, [Gregory] would not have agreed to the one-on-one show-up.”  

The opinion noted that:

[Gregory] is a 5 foot, 11 ½ inch tall black man with brown eyes.  At the time of his arrest, [Gregory] was 44 years old, had a potbelly, and wore a full beard.  [Gregory] had worn the beard continually for 10 years.  [Gregory] additionally has an average-sized penis, measuring 5 ½ inches in the flaccid state.

Following Gregory’s arrest, and while he was jailed, two more sexual assaults took place in the area.  The description of the assailant, in both cases, resembled the descriptions provided in the first two rapes.  A suspect was, in fact, arrested for the fourth rape, but “[n]o evidence indicates that Tarter or anyone in the LDP
 took measures to explore whether [that] assault was connected to the [first two rapes].” 

At the grand jury hearing for the attack on V, “Clark testified to [S’s] identification and the similarities between [the V and S] assaults, but did not mention [S’s] inability to pick [Gregory’s] photograph from the photopak, the inconsistency between [S’s] initial description and [Gregory’s] appearance, or that two more assaults with similar characteristics had taken place since [Gregory] had been in jail.”

Gregory’s trial started on August 10, 1993.  The evidence described above was presented, along with forensic testimony relating to hair evidence
 found at the V scene, and an in-court ID of Gregory.  The evidence in the S “case was largely derivative of the evidence against [Gregory]” for the V assault.  There was no other evidence against Gregory.  At the trial, his counsel attempted to argue that the third assault, which he knew about and which occurred while Gregory was in custody,  indicated that a different perpetrator had to be guilty of all three – but he had no knowledge of the fourth crime and thus was unable to introduce it in support of the “alternate perpetrator” theory to the jury.  

In response to defense objections, the trial court ruled that Gregory had waived his right to contest the S identification because he agreed to the show-up – but the court noted that “we all agree that the [show-up] procedure would have been unduly suggestive had there not been a waiver …. [t]here would have been serious problems with it.”  

Gregory was convicted of all charges in 1993.  The charges were dismissed on August 25, 2000, as a result of retesting of the forensic evidence, which confirmed that Gregory could not have been the source of that evidence.
  

A year later, Gregory filed suit against a number of parties in state court, claiming a number of violations under 42 U.S.C. §1983.  The procedural history of the case is extremely complicated, the complaint was amended a number of times, with various parties being added and removed.  The case was removed to federal court a short time after it was filed in state court.  In its initial posture, Gregory named a number of detectives and detective supervisory personnel at the Louisville Division of Police as well as employees and supervisors of the KSP crime lab. 

The LDP officers requested summary judgment on the basis of absolute or qualified immunity, and all parties were eventually granted this by the trial court, with the exception of Tarter and the forensic examiner.  The trial court agreed the case could go to trial on the following claims: 1) claims of Brady violations against the forensic examiner and 2) claims against Tarter on the suggestive show-up, malicious prosecution and false arrest/imprisonment, as well as claims of Brady violations for failure to disclose evidence of the fourth rape.
  Gregory and the two remaining defendants both requested reconsideration, and the court reinstated claims against Clark and Carroll, and further claims against the forensic examiner.  Again, all parties appealed, and the case proceeded to the Sixth Circuit.

ISSUE:
Is there a Constitutional right to be free of suggestive identification procedures?
HOLDING:
Yes
DISCUSSION:  The Sixth Circuit reviewed the various claims made by the parties.  

First, the Court addressed the wrongful arrest and Brady claims against Tarter, and found that it lacked jurisdiction to review the denial of qualified immunity on those grounds, as the existence of probable cause is a question of fact, not a question of law.
  


Next, the court addressed the claims concerning the “suggestive show-up” against Tarter.  Tarter argued that he was entitled to qualified immunity on the allegation, as “there was no well established constitutional right in 1992 to be free of ‘show-ups.’”  He also argued that Gregory’s waiver extinguished any right to challenge the show-up.

The Court reviewed the two-step inquiry for qualified immunity.  First, the Court looked to whether  Gregory had such a constitutional right, and the court  concluded that he “certainly alleges the violation of a known constitutional right” – since “criminal suspects have a constitutional right to be free from identification procedures ‘so unnecessarily suggestive and conducive to irreparable mistaken identification’ that the impermissibly suggestive identification leads to a criminal conviction.”  

Next, the Court examined whether a reasonable officer would have understood that the show-up, as done, violated that right, “because show-ups are not per se unconstitutional.”  The U.S. Supreme Court “has held that police officers must evaluate the totality of the circumstances and reach a reasoned conclusion as to whether an identification procedure is impermissibly suggestive or not.”
 The Court noted that “[t]he Supreme Court has never said that law enforcement may do away with this consideration merely because a criminal suspect consents to come in for an identification procedure, but instead, requires that “an assessment of the circumstances [be made] before the decision to undertake a show-up.”  The Court emphasized that it “has never held that a police officer is free to ignore the constitutional restraints on police action merely because the Constitution does not forbid such action in all circumstances.” 

The Court concluded that “[t]o the extent that Tarter’s decision to proceed with the line-up was a reasonable one in light of the infirmities of the situation, the decision is one for the finder of fact.”  In a qualified immunity consideration, only issues of pure law may be addressed. 

Tarter further argued that “[Gregory] waived his right to contest the show-up.”  The Court noted that “[t]o the extent that Tarter is arguing that [Gregory’s] consent to the show-up by signing the preprinted ‘waiver’ form precludes any legal right to bring a due process claim, we find that Tarter misunderstands the law of constitutional waiver.”  It continued, “Gregory does not have a right to a line-up versus a show-up,” but “has a due process right which includes the right to be free from unduly suggestive and unreliable identification procedures.”
  Gregory argues that “as a result of circumstances not unknown to him at the time, the show-up was unduly suggestive” and he certainly “did not ‘waive’ any improper suggestiveness associated with the show-up by agreeing to appear.”  The agreement/waiver form does not mean “that the suspects lose their right to contest any suggestiveness in the line-up not caused by them.” 

(Tarter also argued that his actions were not the proximate cause of Gregory’s “injury” – but that it was the fault of the prosecutor for using the improper ID.  However, the court noted that did not “excuse Tarter from the “natural consequences’ of his actions” and thus, any liability, if he “reasonably should have known that use of the identification would lead to a violation of [Gregory’s] right to a fair trial.”  

The Court upheld the District Court’s denial of qualified immunity for Tarter. 

The Court also addressed Gregory’s claim against LPD supervisory personnel, which had been dismissed by the District Court.   To maintain liability against these defendants, Gregory “must prove that they did more than play a passive role in the alleged violations or show mere tacit approval of the goings on” but must have “somehow encouraged or condoned the actions of their inferiors.”   The evidence indicated only that Gregory claimed that they “failed to review their subordinates’ work.”  As such, the Court affirmed the dismissal of the claims against those defendants.

Next, the Court addressed the claims against the City of Louisville (now Louisville Metro).   Gregory made two specific claims against the City – that it had an “unconstitutional custom of using overly suggestive show-up procedures” and that it “failed to train its officers in a) proper identification techniques and b) the requirement to disclose exculpatory material, such that the plainly obvious result is likely violations of well established constitutional rights – the same rights which [Gregory] alleges the individual Defendants violated in his case.”  

In City of Canton v. Harris, the court had recognized that a “systematic failure to train police officers adequately [may be considered] a custom or policy which can lead to city liability.”
  However, that failure must rise to the level of “deliberate indifference” for it to be actionable under §1983.  In Cherrington v. Skeeter, the court nodded that “[w]idespread officer ignorance on the proper handling of exculpatory material would have the ‘highly predictable consequence’ of due process violations.”
  

In support of his claim, Gregory presented two pieces of evidence.  The first was “expert testimony that LDP training on handling exculpatory materials was nonexistent.”  The second was that “LDP officers generally did not receive any instruction in the handling of exculpatory materials.”  Gregory also noted that “training would have been documented, but points out that the City has presented no evidence of any formal training on exculpatory materials.”  The City contended that the officers had agreed that they were expected to turn over exculpatory evidence.  However, the Court concluded that Gregory had “presented sufficient evidence to survive summary judgment on his failure to train allegations regarding exculpatory materials” – which is a “significant constitutional component of police duties with obvious consequences for criminal defendants.”  Previous decisions indicated that “evidence pointing to … a failure to provide any training on key duties with direct impact on the constitutional rights of citizens is sufficient to survive summary judgment  with a Monell
 failure to train claim.”
  

The Court reversed the District Court’s award of summary judgment on behalf of the City for its failure to train on exculpatory materials.  

With regards to the “custom” of using show-ups, the Court noted that Gregory “need not present evidence of a pattern of complaints consistent with his own if he presents evidence of a written policy unconstitutional on its face.” (The trial court had found that to be a requirement.)   The fact that the City provided a “written line-up ‘waiver’ form is direct evidence of a custom or practice, obviating the need for circumstantial evidence.”  He also did not need to present evidence of other, similar complaints, if he can show that the “City failed to train its officers in proper identification techniques.”  

The Court stated that “[o]ne-on-one show-ups are inherently suggestive.”  As such, the Court directed that it is necessary to look to the totality of the circumstances to “understand whether an identification made during a one-on-one show-up is otherwise reliable.”  The “Biggers factors” assist with this determination.
   The Court found that the “indiscriminate use of one-on-one show-ups would have the obvious consequences of constitutional violations.”  Show-ups “exacerbate weaknesses already existing in eye-witness identification.”
   “By presenting only a single suspect to a witness, police convey an implicit message that ‘this is the guy.’”
   

The court also stated that no court had “ever found a show-up identification made after a witness failed to pick a suspect out of a line-up or photo array to be otherwise reliable and admissible into evidence,” but in fact, “teaches just the opposite.”   When a witness is repeatedly exposed to a suspect prior to identification it “so taints the identification that a substantial likelihood of misidentification exists.”
  In addition, the Court had “never found that an identification arising from a suggestive format was anything but unreliable when the witness’s prior description of the suspect was significantly inconsistent with the suspect’s final appearance.”
 

Given the facts as argued so far in the case, the court found that a reasonable jury could conclude that the City had been deliberately indifferent to the “due process rights of its citizens.”  The Court reversed the grant of summary judgment in favor of the City. 

The Court also addressed claims against Dets. Clark and Carroll.  Against Clark, Gregory alleged that he had made “material misrepresentations during the preliminary hearing, causing that court to conclude that probable cause existed to maintain the action against Gregory.  Clark stated that the victim’s description “fit” Gregory, when in fact, it was “contrary to the facts known to him at the time.”  As such, a reasonable jury could find that Clark’s misrepresentations affected the court’s decision, and as such, summary judgment was not appropriate for Clark.  (The Court did affirm the dismissal of the case against Carroll.)

Finally, the Court upheld the lower court’s decision with regards to the “allegedly false investigative notes” – which it found to be inculpatory evidence.   While it agreed that Gregory “may pursue a fabrication of evidence claim” based on that claim, and because there was no indication that the notes were used in making the probable cause determination, the Court upheld the dismissal of claims based upon the notes. 

In conclusion, the court permitted the case to go forward against Tarter and Clark, and the City of Louisville, as well as against the forensic examiner.  

NOTE:  This case also included an issue regarding exculpatory evidence involving the KSP Crime Lab, but that issue is not followed or discussed in this summary, except as to how it intersects with the case against the law enforcement officers. 

This case was settled in February, 2007, with Metro Louisville agreeing to pay the plaintiff $3.9 million to resolve all claims against officers and the city.   Kentucky had earlier agreed to settle its portion of the case for $700,000.   

Thacker v. Lawrence County, et al.

2006 WL 1359971  (6th Cir. Ohio 2006)

UNPUBLISHED

FACTS:  Early on the morning of July 2, 2002, “Thacker was sleeping on the couch at his ex-wife’s house in rural Ohio.”  In the weeks prior to the date, his own residence had burned, as had two of his vehicles, one while sitting in the driveway at his ex-wife’s home.  Thacker believed the fires were intentional.   He awoke to dogs barking, and found that the barn was on fire.  Thacker called to his ex-wife to call the fire department, while he grabbed a rifle and ran to the barn.  (He stated he took the gun in order to shoot the horses within, if he was not able to free them in time.)  

At the barn, he put down the rifle and worked to free the horses, one of which later died from its injuries.  When firefighters arrived, Thacker picked up the rifle.  He recognized Fire Chief Adams, who he’d met at the prior fire scenes.  He asked Adams to “see to it that the fire marshal was called.”  Chief Adams “asked Thacker to put away the gun, but that Thacker did not do so.”  Adams was not particularly concerned, however, and “went on to attend to other things at the scene.”  (Thacker stated that he didn’t recall being asked to put away the gun.)  During the response, Captain Woda, apparently the IC, talked to Adams, and asked “whether they should call the sheriff’s office because Thacker had a firearm” apparently as a result of a policy that they would do so in such cases.  Ultimately, Woda did call the sheriff, reporting a man with a gun.  

During the time before the deputies arrived, Thacker, along with his ex-wife, two teenage children and his daughter’s boyfriend, stood outside watching the fire response.  They were not in the way of the firefighters, and Thacker held the rifle “against his shoulder” with the “stock of the rifle in his right hand and the barrel pointed up.”  

Deps. Goodall and Bollinger arrived.  Thacker later admitted that he was upset about the fires, but “was calm overall and not yelling or screaming.”
  The deputies approached him, and one of the deputies “grabbed, unexpectedly, the rifle out of my hands.”  He claimed that they did not ask for the rifle, and that he didn’t resist them taking the gun or try to jerk it back.   He did, however, respond angrily and begin cursing at the deputies.  “Bollinger moved behind Thacker and grabbed him, placing his forearm across Thacker’s neck.”  Goodall moved in and all three men fell to the ground, struggling.  Thacker denies being told that he was under arrest.  Thacker eventually realized the deputies were trying to handcuff him, and told them if they would let him get up, he would let them handcuff him.  He did so, but claimed the deputies “were being extremely rough at that point.”  

He was taken to the closest cruiser.  The rear passenger door would not open completely, and Thacker claimed to have told Bollinger that “there was not enough of an opening for him to slide into the back seat.”  Bollinger then “unexpectedly pushed [him] into the cruiser” and Thacker cut his arm on the door latch.  

Thacker’s ex-wife questioned why Thacker was under arrest, and she later testified that Goodall threatened to take her to jail, also, if she wasn’t quiet.   

At the jail, he was booked on disorderly conduct charges.  The jail gave him a paper towel for his cut and took photos.  His ex-wife bonded him out, and no charges were ever officially filed for the events of that night.

Thacker filed suit against the deputies for an unlawful arrest, under 42 U.S.C. §1983.  The deputies requested summary judgment, and the trial court agreed that under Thacker’s version, that he did not present a viable case and dismissed it.  Thacker appealed, “raising issues only as to his claims against the deputies in their individual capacities.” 

ISSUE:
Is snatching a gun from a subject’s hand excessive force?
HOLDING:
No

DISCUSSION:  The Court noted, first, that it must determine if the officer is “shielded from civil liability due to qualified immunity.”  The court reviewed the two-step analysis as set out in Saucier v. Katz: first, “whether, considering the allegations in a light most favorable to the party injured, a constitutional right has been violated” and second, “whether that right was clearly established” at the time of the conduct.
  (Occasionally, the courts employ a three-step analysis – “[w]hen utilized, this third step requires inquiry into ‘whether the plaintiff offered sufficient evidence to indicate that what the official allegedly did was objectively reasonable in light of the clearly established constitutional rights.’”
)  As is the case in a qualified immunity defense, once it was asserted, it remains Thacker’s duty to “show that the deputies are not entitled to qualified immunity.”
  


First, the Court considered whether the deputies had probable cause to arrest Thacker for disorderly conduct, and agreed that they did.
  Because the Court agreed that the arrest was lawful, no constitutional violation occurred.  As such, it was unnecessary for the court to address the second prong of the analysis.  

Second, the Court addressed Thacker’s claim that the deputies used excessive force in the arrest.   “The test for what constitutes excessive force is objective – ‘whether the officers’ actions are ‘objectively unreasonable’ in light of the facts and circumstances confronting them, without regard to their underlying intent or motivation.’”
  The Court agreed that “the ultimate question  is ‘whether the totality of the circumstances justifies a particular sort of seizure.’”
  The Court gave great deference “to the officer’s on-the-spot judgment about the level of force necessary in light of the circumstances of the particular case.”

Thacker “allege[d] three separate instances of excessive force.”  Taking each in turn, first, he claimed that the deputy “snatched [the rifle] unexpectedly out of his hands, all before he had a chance to respond.” The Court concluded that “[a]though the handling of this situation might not have been a model of appropriate police conduct, we cannot conclude that the taking of the rifle constituted the use of excessive force.”  Next, the Court examined the deputies wrestling Thacker to the ground in an attempt to handcuff him.  It agreed that the “crime of disorderly conduct is not a violent or serious crime” and that “this fact weights in favor of using less force in arresting Thacker.”  However, handcuffing him was appropriate, and that appropriate use of force “caused all three men to fall to the ground where a struggle ensued, but that unfortunately result does not render the actions of the deputies unconstitutional.”  The deputies were justified in continuing their attempts to restrain and handcuff Thacker, and no excessive force was committed.   Third, Thacker complained that the Bollinger’s action in pushing Thacker into the cruiser, and thereby injuring him, was not excessive, but that the “unfortunate wound suffered by Thacker in this case was simply the unexpected and unintended consequence of being placed in the car.”
  

Fulcher v. Motley

444 F.3d 791 (6th Cir. Ky. 2006)
FACTS:    On Dec. 22, 1991, “Bramer was found beaten and stabbed in his home in Jefferson County.”  Several years later, Fulcher was convicted of burglary, robbery and Bramer’s murder.   At trial, the prosecution’s case was based upon the testimony of Fulcher’s friend and accomplice, Terry Wright,  as well as an interview with a inmate who shred a cell and to whom Fulcher allegedly confessed.  (Another inmate testified that he was offered money to provide Fulcher with an alibi.)  

Wright testified that he and Fulcher were together, drinking, when they decided to steal money from Bramer’s home.  Bramer was asleep on the couch when they arrived, but during their search for items to steal, the burglars accidentally awakened Bramer.  Wright and Fulcher ran out, and Bramer followed them to the car, “reached inside, and smacked Fulcher on the head.”   Fulcher asked Bramer if they could talk, and they went back into the house.  Wright followed in a few moments and he found “Fulcher hitting Bramer in the head with a hammer.”  Wright ran outside, wiping his fingerprints off the door, and got back in the car.  Within minutes, Fulcher came out, covered in blood.   He admitted that he killed Bramer to keep him from identifying them.  

A few weeks after the robbery, Pamela Ash (Fulcher’s girlfriend) was pulled over while driving Fulcher’s car.  She was questioned, and admitted that just before Christmas, Fulcher had asked her to wash a pair of bloody sweat pants, claiming that he and Wright had been in a fight.  Wright later asked her to “dispose of a key” that she didn’t believe belonged to him, and she threw it into a sewer, where it was later “recovered by the police.”   Ash, however, did not testify at the trial, as she and Fulcher had married in the interim, and she invoked the marital privilege, meaning that she could not be required to testify against him.  

Fulcher was convicted, and appealed, and after being denied relief in the Kentucky courts, he continued his appeal in the federal courts.  The District Court denied his request, and he appealed his case to the Sixth Circuit. 

ISSUE:
Is the use of a recorded statement by a witness who does not appear to be cross-examined permitted?
HOLDING:
No
DISCUSSION:   Fulcher argued that his Sixth Amendment rights were violated when the Court admitted Ash’s tape-recorded statement to the police, and cited numerous cases to that effect.
   His appeal, however, was focused “squarely on the inconsistency of the proceedings below with Sixth Amendment Clause jurisprudence” under the case of Crawford v. Washington
 and its progeny.  

The Court reviewed the complex history of the Confrontation Clause and related issues.   In Lilly v. Virginia, the Court held that “accomplices’ confessions that inculpate a criminal defendant are not within a firmly rooted exception to the hearsay rule as that concept has been defined in our Confrontation Clause jurisprudence.”
  In Lee v. Illinois, the Court “guided courts to question the reliability of confessions elicited by custodial police interrogation,” finding them lacking a “particularized guarantee of trustworthiness” and “presumptively unreliable.”
  

The Court that previous Kentucky decisions were inconsistent with clearly established federal law in the area, even at the time of the alleged crime.  The Court found that even prior to Crawford v. Washington, the state of the law clearly indicated that admission of Ash’s statements, without giving Fulcher an opportunity to challenge her recorded statements, was inappropriate.  

The Court concluded that the court had erred in allowing the admission of Ash’s statement, reversed Fulcher’s conviction, and remanded the case back to the District Court for entry of the request writ.  

Tanner v. County of Lenawee

452 F.3d 472  (6th Circ. Mich. 2006)

FACTS:  On October 12, 2001, Cindy Baker, Deanna Tanner’s sister, was staying with the Tanner family because of an ongoing domestic argument with Keith Baker, her husband, whom she had told she was going to seek a divorce.  Baker had been to the Tanner home several times, “intoxicated and angry” looking for Cindy.

At approximately 3 a.m., on October 13, Baker arrived, and Kirk Tanner (Deanna’s husband) “told Deanna to call 911.”  She did so, and told the operator that Keith Baker was “drunk and armed.”   Deanna was told to stay on the line and that officers were responding.  

When Baker knocked on the door, Keith Tanner told him that “police were on the way.”  “Baker started kicking the door and yelling that he wanted to see Cindy.”  Kirk held the door from the inside.  Baker then “left the front door and began pounding on the walls and windows of the house.”  Deanna asked the operator about the location of the responding officers and was told they were on the way and to stay on the line.  

Kirk thought a passing car was a squad car, and began flipping the porch light on and off to attract attention.  (The house was some 400 feet back a driveway, off the main road, in rural Michigan.)   He again told Baker that the police were on the way, and Baker walked back to his car.  “Relieved, Kirk stepped out onto the back deck to smoke a cigarette.”

During this time, Deputies Adams and Hunt (Lenawee County Sheriff’s Office) received the dispatch.  They could not locate the address – apparently the house numbers were not available from the street or on the mailbox.  They saw brake lights in the Tanner driveway and “concluded that this must be the Tanner home because there was no other activity at the surrounding residences at this hour.”   (Deanna told the operator, mistakenly, that it was her husband, not Baker, backing down the driveway, but there was no indication as to whether this information was relayed to the officers.) 

As they pulled in, Baker drove back toward the house and the deputies followed until it stopped in front of the garage.  At this point, the versions of what occurred began to differ.

· Officer Hunt testified by deposition that both he and Adams exited their squad car as Baker stepped out of his vehicle. Hunt said that he had his hand on his gun while Adams was yelling for Baker to show his hands. Baker turned towards the officers and then ran in the opposite direction as he pulled a handgun from his waist. When Hunt saw Baker pull his gun, he yelled “gun, gun, gun” and pulled out his own gun. Hunt then started chasing Baker on foot. Just after Baker disappeared into the darkness, Hunt tripped over something and fell to the ground. As Hunt got back up and tried to continue running, he heard gunshots.
· Officer Adams testified by deposition that he exited the squad car just after Baker stopped pulling forward. Speaking loudly, Adams told Baker to stop and asked him to show his hands, but Baker ran towards the house and pulled out a gun. Adams then started chasing Baker on foot, running as fast as he could. Once Adams saw Baker’s weapon, he drew his own gun. Baker disappeared into the darkness, causing Adams to head back to the squad car to radio dispatch and to retrieve a rifle.

· The Sheriff's Office Incident Report states that Adams, instead of running after Baker as he said in his deposition, ran around the house in the opposite direction from Hunt to try to head Baker off.

· Kirk Tanner testified by deposition that he looked out the window of his house and saw Baker standing outside. Baker then made a movement consistent with putting a clip of ammunition into his gun. Kirk then saw Baker walk around the house. Contrary to the statements of the officers, Kirk said that they were sitting in their squad car as Baker headed towards the house. In a statement to police the day after the incident, however, Kirk said that as Baker ran around behind the house, “[t]he cop was chasing him.”

· Kirk Christopher (“KC”) Tanner, who was 11 years old at the time, was also watching the scene unfold from a window. He testified by deposition that the officers did not say anything to Baker as the latter ran towards the house.

· In their Second Amended Complaint, the Tanners allege that Adams and Hunt ordered Baker “to stop and show his hands,” “but did nothing further to enforce their order after the assailant ignored their order.”
Baker went to the back of the house and shot through the sliding glass door, hitting Kirk Tanner 4 times.  Baker followed Tanner to the bedroom where he retreated, and shot Deanna.  Kirk fought back with a piece of wood while Deanna and KC ran from the room, but Baker shot Deanna again.  Kirk eventually began losing consciousness from his injuries, while Deanna and KC ran for the shelter of the squad car, outside.  

Breanne Tanner (age 7) was hiding in the closet with her aunt, Cindy Baker, and Kyler Tanner (age 10) was also in the room.  The children saw Baker pull Cindy from the closet and murder her.  Breanne was struck by a stray bullet, and Kyler pulled his sister from the room.  He returned to the room to see Baker commit suicide.  “Kyler got towels for his father and his sister” and then took his sister outside to the deputies.  He told the deputies that Baker had shot himself in the head, and they could hear Kirk moaning inside the house.

The two deputies did not enter the house, as they had been “instructed to await the arrival of Cletus Smith, the ERT Incident Commander.”  The ERT had been dispatched at 3:15 a.m. Smith and Sheriff Richardson arrived, but the Sheriff “ceded command to Smith because Smith was the ERT Incident Commander.”   By 3:30 a.m., the children had been interviewed but Smith was not convinced that Baker was dead, and the “ERT proceeded on the assumption that Baker was not dead.”   At 4:35, the ERT Commander ordered the entry team into the house and rescued Kirk Tanner.  All of the Tanners survived, but Cindy and Keith Baker died at the Tanner house.

The Tanners filed suit in state court against Adams, Hunt, Richardson and Smith, alleging gross negligence in the response, and that the agency had “in place policies and procedures that provided them with inadequate protection” and that the agency failed “to enact policies that would have provided the family with more protection.”   The case was removed to federal court, but the state court claims (negligence) were send back to the state court.  In addition, the Sheriff’s Office was dismissed as it is not, in Michigan, a legal entity capable of being sued.

After extensive discovery, the four individual defendants requested summary judgment, and the District Court agreed, finding that they owed no duty to the Tanners to protect them from harm.  The Tanners appealed.

ISSUE:
Is there a legal “duty to protect” citizens from harm?
HOLDING:
No
DISCUSSION:  The Court noted that to succeed in their lawsuit against Adams and Hunt, the initial responding deputies, the Tanners must show that they “deprived them of a federal right.”  The Court noted that in DeShaney v. Winnebago County Dept. of Social Services, the Court had found that “[a]s a general matter, … a State’s failure to protect an individual against private violence simply does not constitute a violation of the Due Process Clause.”
  

The Tanners alleged that the deputies endangered the family in three ways: “by ’(1) responding to the 911 call; (2) making their presence known to Baker when they blocked him in the Tanners’ driveway and pursued him up the driveway; and (3) t[aking] no further action by remaining in their vehicle as Baker walked towards the Tanner home with a loaded gun in sight.’”  (In fact, the Court noted, the officers did, apparently, yell at Baker to stop and pursued him on foot around the house – although the Tanners contended otherwise.  However, the Court found the answer to that dispute to be immaterial in resolving the case.)  The Tanners claimed that by trapping “Baker in the driveway when he was otherwise leaving” that “officers increased the risk that Baker would harm the family.”  

The Court, however, found that the “state-created danger exception has never been extended to cover situations where the police simply respond to the scene of a 911 call” noting that the two deputies “were dispatched to the Tanner home because the Tanners called 911 and were in need of police assistance.”  The court noted that the officers simply “drove to the scene and entered the driveway as soon as they identified the correct address” and that “imposing liability on the officers for acting in this manner would dissuade the police from responding expeditiously to 911 calls.”  

Further, the Court mentioned, that “[n]othing in the record establishes that the officers knew that the person backing down the driveway was Baker” – and in fact, even Deanna Tanner thought that the individual was her husband.  They would have no reason to know that their actions would cause Baker to draw a weapon and “rampage through the Tanner home on a shooting spree, as opposed to shooting at the officers or fleeing on foot.”   The Court found that Adams and Hunt were therefore entitled to summary judgment.

Next, the Court discussed the claims against Sheriff Richardson and the ERT IC, Smith.  The Tanners alleged that the two “violated an ongoing duty to protect the family when they set up a perimeter around the house, which allegedly restrained Kirk’s freedom to act on his own behalf and cut off a potentially lifesaving rescue, either by emergency medical personnel or anyone else.”  The Court stated that the perimeter did not restrain or prevent Kirk from “acting on his own behalf” and noted that Kirk’s wife and children “all fled the home on foot after the police had effectively set up a perimeter.”   The Court found no “constitutional right to state-provided rescue services.”  Unlike the Beck v. Haik
 case put forward by the Tanners, there was no “private rescuer on hand who was prevented from entering the house to aid Kirk.” 

The Court also dismissed the claims against Richardson and Smith. 

Barnes v. Wright

449 F.3d 709 (6th Cir. Ky. 2006)
FACTS:  On March 24, 2002, Officer Wright (Kentucky Fish & Wildlife) spotted Barnes walking toward Helm’s Landing (Russell County, on the Cumberland River) “with a gun in his hand.”  Wright was not alarmed, because “it was not unusual for Barnes to be carrying a gun.”  Barnes approached Wright and complained that “Wright had not taken any action against people on nearby property who were apparently shooting guns while consuming alcohol.”  Wright told Barnes “not to ever approach him with a gun in his hand again, or Wright would assume that Barnes intended to harm him.”   Barnes and Wright saw each other several more times,  in the next few months, “without incident.”  

On September 28, “Barnes was checking on the family’s property, with his granddaughter.”  Wright and Officer Gossett drove by the two, who were on an ATV.  Barnes apparently flagged down the two officers and again “commented that the officers had not been performing their duties.”  Wright got out of the vehicle and asked Barnes if he had a gun in his pocket, to which Barnes agreed.  Barnes pulled his gun out, and Wright stated that he pointed the gun, but Barnes claimed that the gun was “laying flat on his hand.”  Wright pulled his gun, and Barnes returned his weapon to his pocket.  He produced his CCDW in response to Wright’s request.  Further “angry words” were exchanged. 

Barnes “claims that the officers attempted to obtain an arrest warrant from the county attorney, but that the county attorney ‘refused to issue the warrant.’”  However, the county attorneys involved stated that it was mutually agreed that no warrant would be issued in the hopes that “Barnes’ behavior would improve.”   Eventually the matter went before a grand jury, which issued an indictment on three counts of wanton endangerment and one count of interfering with a conservation officer.
  Barnes was arrested pursuant to that indictment. 

Barnes filed a complaint involving multiple allegations under 42 U.S.C. §1983,  in federal court against the two officers as well as “John Doe(s) in charge of training law enforcement officers” in 2003.  In May, 2004, Barnes stood trial in Russell Circuit Court, and was convicted of three counts of second-degree wanton endangerment, but acquitted of the other charge.  He did not appeal the criminal conviction.  

Eventually, the federal court dismissed all of Barnes’ claims except his First Amendment retaliation claim and his claim of malicious prosecution and false arrest.  The District Court refused to give the two officers absolute immunity for their grand jury testimony, nor were they awarded qualified immunity.  The officers appealed.

ISSUE:
Is a subject simply arguing or disagreeing with a peace officer guilty of disorderly conduct or a related charge, such as interfering with a conservation officer?

HOLDING:
No
DISCUSSION:  With regards to the malicious prosecution claim, the Court found that Barnes could not show the “absence of probable cause.”  The fact that he was convicted of wanton endangerment indicated to the Court that the facts existed to justify the criminal charge for which he was acquitted.  The Court reversed the District Court’s denial of qualified immunity for the two officers.

With regards to First Amendment retaliation, the Court noted that the “freedom of individuals verbally to oppose or challenge police action without thereby risking arrest is one of the principal characteristics by which we distinguish a free nation from a police state.”
  The defendants, however, argue that his “undisputed, unlawful conduct deprives him of a First Amendment claim” and that his words were “fighting words.”  The Court noted, however, that “after Barnes put the gun back in his pocket, the defendants no longer felt threatened by him.”  The Court did not find that his words were “fighting words.”  In McCurdy v. Montgomery County, the Court noted that when “adverse state action” is “motivated at least in part as a response to the exercise of the plaintiff’s constitutional rights,” the plaintiff “presents an actionable claim of retaliation”
 even “if the act, when taken for a different reason, would have been proper.”
  However, in Harman v. Moore, the Court held that “want of probable cause must be alleged and proven”
 for such prosecutions.   As such, Barnes’ First Amendment claim failed.

The Court reversed the District Court’s denial of qualified immunity to the defendant officers, and remanded the case for further proceedings consistent with that decision. 

EVIDENCE – CRAWFORD

Winn v. Renico

2006 WL 1313373 (6th Cir. Mich. 2006)
UNPUBLISHED

FACTS:  On January 10, 1998, Winn was living at a residence in Detroit with a number of his relatives.  That evening, an altercation ensued between Winn and his cousin’s boyfriend, Groves.  Winn shot Groves several times, but Groves survived.  Winn attempted to flee, and was stopped by West, his sister’s boyfriend.
  During a struggle over the gun, Winn shot and killed West. Winn then fled to the home of another cousin.  The next day, he surrendered to Detroit authorities.  

Winn was interrogated about the events of that night by Sgt. Wilson.  He admitted to shooting both men, claiming that the West shooting was accidental and the Groves shooting was in self-defense.  He was charged with intentional murder of West, however, and intentional assault for Groves.  

He was convicted by a jury of second-degree murder and assault with intent to commit murder, along with possession of a firearm by a convicted felon.  The Michigan appellate courts upheld his conviction, and he filed a writ of habeas corpus with the federal courts.  The U.S. District Court denied the petition, and he further appealed to the Sixth Circuit.


ISSUE:
Is the failure of a subpoenaed witness to appear fatal to a trial?

HOLDING:
No

DISCUSSION:   On appeal, Winn limited his argument to whether his Sixth Amendment Confrontation Clause right “was violated when the trial court admitted the preliminary examination testimony of two witnesses who were not produced at trial.”  One of the two witnesses who did not appear at trial was Groves, the surviving victim.  Groves had been extensively examined, and cross-examined, at the preliminary hearing, and since the prosecution claimed he was unavailable for trial, was permitted to introduce his testimony from that proceeding at the trial.  Sgt. Wilson was apparently tasked with serving the witnesses with subpoenas, and he detailed, at a “due diligence” hearing held for that purpose, the efforts he made to locate the witnesses, including surveillance on an identified property.  (Wilson received the subpoenas approximately two weeks before the start of the trial.)  

The Court compared the efforts made by Sgt. Wilson to efforts made by officers in the case of U.S. v. Quinn,
 which Winn referenced.  It stated “[f]irst and foremost, Sgt. Wilson undertook precisely those efforts that the officers in Quinn neglected” – by following up leads, making personal visits and contacting a variety of agencies for information.  The agency also spent quite a bit of time surveilling properties where the witnesses might be found.   There was no indication that more time would have led to a better result.  In addition, the witnesses in question were not considered key witnesses; there were sufficient other witnesses to the events.  

The Court concluded that the prosecution had made a good faith effort sufficient to prove that the witnesses were, in fact, unavailable for trial, and upheld the denial of the writ. 

TRIAL PROCEDURE

U.S. v. Robertson

WL 1878337 (6th Cir. Ohio  2006)
UNPUBLISHED

FACTS:  During Robertson’s trial, the Court learned that a local deputy sheriff had told a juror (Mulligan) that “Robertson was in custody in the county jail during the proceedings.”  The trial court questioned Mulligan, alone, and she denied that she had discussed the case, but did acknowledge that she’d talked with her friend, Jackson, who was a Lucas County (Ohio) deputy sheriff.  Their conversation took place in the lobby of the courthouse, and revolved around non-trial related things, but a second deputy, Waters, approached and joined the conversation.  Both deputies were in uniform, and “Mulligan wore a juror tag.”   Waters asked which case Mulligan was involved with, but Jackson told Waters that “Mulligan could not discuss it.”  Their conversation moved in another, unrelated direction, and neither one of the defendants were mentioned.  

Dep. Jackson was called, and she testified that Waters had continued to talk about the Robertson case even when told that Mulligan could not discuss it.  She was not sure if Robertson’s name was specifically mentioned, however.   The trial judge offered to dismiss Mulligan from the jury or to “question Mulligan further and confirm that nothing the Deputy Waters said had ‘registered’ with Mulligan.”  (The court also noted that apparently Deputy Waters “had acted improperly” and that she too could be questioned.)  The Court left it for defense counsel to “consider its options.”  Defense counsel then moved for a mistrial, which the Court denied, and defense counsel opted to have Mulligan dismissed.  However, this left Robertson facing an “all-Caucasian jury.”  

Eventually, Waters was charged with contempt of court, and Dep. Waters accepted the court’s finding and paid a $1,000 fine. 

Robertson was convicted, and appealed.

ISSUE: 
Is it improper for a deputy sheriff (or another officer) to reveal anything they know about a case or defendant to a juror or prospective juror?

HOLDING: 
Yes

DISCUSSION:  The Court noted that the standard of review for this type of case, when “investigating allegations of unauthorized contact with jurors” – the Court was to look only for an “abuse of discretion” by the trial court.
  The Court noted that there was no showing that the “unauthorized communication resulted in actual juror partiality.”   Although the Court agreed that Robertson’s counsel was placed in an “inenviable position” in making the choice, he had not demonstrated any actual prejudice.

The Court upheld the conviction.  
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� Stopher v. Com., 57 S.W.3d 787 (Ky. 2001).


� Murphy v. Com., 50 S.W.3d 173 (Ky. 2001).


� Brown v. Sammons, 743 S.W.2d 23 (Ky. 1988).


� KRS 500.080(15).


� Com. v. Mongague, 23 S.W.3d 629 (Ky. 2000).


� Pendland v. Com., 463 S.W.2d 130 (Ky. 1971).


� 281 S.W.2d 901 (Ky. 1955); see also Jackson v. Com., 679 S.W.2d 828 (Ky. 1984); Robinson v. Com., 572 S.W.2d 606 (Ky.App. 1978); Brown v. Com., 914 S.W.2d 355 (Ky.App. 1996). 


� KRS 509.050.


� See Murphy v. Com., 50 S.W.3d 173 (Ky. 2001); Timmons v. Com., 555 S.W. 234 (Ky. 1977).


� Blockburger v. U.S., 284 U.S. 299 (1932)  The Blockburger rule assists a court in determining if double jeopardy (in the application of multiple charges) applies in a certain case.


� It is unclear how it was possible to have confusion on this matter, since presumably Davis would have requested and hired the Special Bailiff to serve Leber, and because the return of service should have been part of the official court file on the case. 


� 160 S.W.3d 763 (Ky. 2005); see also Maryland v. Pringle, 540 U.S. 366 (2003).


� Although pat-down is normally used to describe a Terry frisk, it was, apparently, a full search. 


� Although this is the spelling given in the opinion, the officer’s name is apparently Wolff.


� The Court made reference to several cases, most recently Thornton v. U.S., 541 U.S. 615 (2004).


� U.S. v. Booker, 461 F2d 990 (6th Cir. 1972).





� Presumably latex finger cots.


� 415 U.S. 164 (1974).


� 669 S.W.2d 519 (Ky. 1984).


� Illinois v. Rodriguez, 497 U.S. 177 (1990); see also U.S. v. Jenkins, 92 F.3d 430 (6th Cir. 1996).


� See Johnson v. Com., 90 S.W.3d 39 (Ky. 2002); Hargrave v. Com., 724 S.W.2d 202 (Ky. 1986); Pate v. Com., 134 S.W.3d 593 (Ky. 2004).


� Riddle was a deputy at the time; he is now the Sheriff.


� 724 S.W. 2d 202 (Ky. 1986); see also Leavell v. Com., 737 S.W.2d 695 (Ky. 1987).


� See Collier v. Com., 453 S.W.2d 600 (Ky.1970).


� 395 U.S. 818 (1969)  See also Collins v. Com., 574 S.W.2d 296 (Ky. 1978).


� See Com. v. Hagan, 464 S.W.2d 261 (Ky. 1971).


� The traffic stop was recorded on videotape, apparently from Harris’s vehicle. 


� 517 U.s. 806 (1996).


� 434 U.S. 106 (1977).


� 802 S.W.2d 149 (Ky. App. 1991), citing Michigan v. Long, 463 U.S. 1032 (1983).


� Com. v. Erickson, 132 S.W.3d 884 (Ky.App. 2004); quoting U.S. v. Burton, 334 F.3d 514 (6th Cir. 2003).


� See Partin v. Com., 918 S.W.2d 219 (Ky. 1996).


� 541 U.S. 615 (2004).


� It was not prescribed to Ingram.


� 527 U.S. 465 (1999). 


� Minnesota v. Dickerson, 508 U.S. 366 (1993).


� Com. v. Whitmore, 92 S.W.3d 76 (Ky. 2002).


�Dunlap also made a motion concerning the breathalyzer [sic] test because it was improperly administered, but that was not the subject of his appeal. 


�440 U.S. 648 (1979).


�531 U.S. 32 (2000).


�862 S.W.2d 912 (Ky. App. 1993).


�941 S.W.2d 479 (Ky. App. 1997).


�Note that although this did not become an issue in this case, when a search is made pursuant to a consent, the officer must ensure that the consenting individual is in a position to revoke the consent if they so choose. 


� Although the court used the term DVO – it is possible, even likely, that the order in question was an EPO.  The opinion gave no indication of the conditions on the order in question.


� 70 S.W.3d 422 (Ky. 2002).


� The “missing evidence” instruction is given to the jury when the defense argues that a critical piece of evidence is missing, possibly due to intentional destruction by the prosecution (such as the officers.)  Under those circumstances the court may give the jury an instruction permitting the jury “to infer that the missing evidence, if available, would be adverse to the Commonwealth and favorable to the defendant.”  Sanborn v. Com.,  754 S.W.2nd 534 (Ky. 1988).


� White v. Com., 166 S.W.2d 873 (Ky. 1942).


� See Castle v. Com., 44 S.W.3d 790 (Ky. App. 2000).


� 737 S.W.2d 680 (Ky. 1987); see also Sargent v. Com., 813 S.W.2d 801 (Ky. 1991).


�Harrington v. California, 395 U.S. 250 (1967), Delaware v. Van Arsdell, 475 U.S. 673 (1986).  


�531 U.S. 36 (2004)


� Emspak v. U.S., 349 U.S. 190 (1955).


� Davis v. U.S., 512 U.S. 452 (1994).  The Court notes that while Davis is a right to counsel case, many courts have also applied it to the request to remain silent.


� 409 U.S. 188 (1972).


� Stansbury v. California, 511 U.S. 318 (1994); California v. Beheler, 463 U.S. 1121 (1983); Oregon v. Mathiason, 429 U.S. 492 (1977).


� Basker v. Com., 5 S.W.3d 142 (Ky. 1999).


� U.S. v. Mendenhall, 446 U.S. 544 (1980).


� Mason v. Mitchell, 320 F.3d 604 (6th Cir. 2003). 


� Colorado v Connelly, 479 U.S. 157 (1986); Schneckloth v. Bustamonte, 412 U.S. 218 (1973).


� 20 S.W.3d 466 (Ky. 1999).


� Bruton v. U.S., 391 U.S. 123 (1968)


� Richardson v. Marsh, 481 U.S. 200 (1987), Barth v. Com., 80 S.W.3d 390 (Ky. 2001).


� Gray v. Maryland, 523 U.S. 185 (1998)


� Nelson v. O’Neil, 402 U.S. 622 (1971), Davis v. Com., 967 S.W.2d 574 (Ky. 1998).


� Sholler v. Com., 969 S.W.2d 706 (Ky. 1998).


� 540 U.S. 366 (2003).


� Hoffa v. U.S., 385 U.S. 293 (1966).


� U.S. v. Pollard, 215 F.3d (6th Cir. 2000)  In Pollard, the 6th Circuit adopted the doctrine, which “requires that an ‘undercover agent or informant 1) entered at the express invitation of someone with authority to consent; 2) at that point established the existence of probable cause to effectuate an arrest or search; 3) immediately summoned help from other officers.’”   In U.S. v. Yoon, 398 F.3d 802 (6th Cir. 2005), the Court extended the holding to apply “to a situation in which the initial consent was given only to a civilian informant.” 


� U.S. v. Washington, 380 F.3d 236 (6th Cir. 2004); see also U.S. v. Carpenter, 360 F.3d 591 (6th Cir. 2004)


� 409 F.3d 744 (6th Cir. 2005); see also U.S. v. Frazier, 423 F.3d 526 (6th Cir. 2005)  


� In a footnote, the Court acknowledged that Lawson had claimed the officers began the search prior to getting the warrant, because the time stamp on the video indicated that to be the case.  However, Coultry testified that the video camera time stamp was incorrect.  To avoid this complication, however, officers are strongly advised to be sure that the time/date stamp on cameras is correct before using them for this purpose. 


� U.S. v. Blakeney, 942 F.2d 1001 (6th Cir. 1991). 


� U.S. v. Gahagan, 865 F.2d 1490 (6th Cir. 1989). 


� Maryland v. Garrison, 480 U.S. 79 (1987).


� U.S. v. Leon, 468 U.S. 897 (1984).


� KRS 186.990(6).


� Devenpeck v. Alford, 543 U.S. 146 (2004).


� Eden stated that Darrel Eden was her husband, but in fact, he was her father.  He was present when she rented the car in Kirkland, and his credit card was used. 


� U.S. v. Place, 462 U.S. 696 (1983).


� Abel v. U.S., 362 U.S. 217 (1960); Hester v. U.S., 265 U.S. 57 (1924); Rakas v. Illinois, 439 U.S. 129 (1978).


� The opinion does not indicate whether Gregory knew of the attempted rape at the time.


� The opinion does not indicate where they were when this call took place.


� Louisville Division of Police.


� At the time of Gregory’s initial criminal trial, DNA technology could not confirm that the hair was Gregory’s, but only that it was “similar” in appearance.  


� Gregory is the only Kentucky inmate, to date, whose case has been investigated and who has been exonerated by the Innocence Project, which uses new DNA testing processes to examine evidence from old cases and to determine if the individual convicted in the crime was, in fact, the true source of the evidence.  In this case, it was determined that Gregory could not have been the source for the hairs recovered as evidence. 


� The case file indicates that Tarter was assigned as second officer to the investigation of that rape.


� Questions of law are decided by the court, questions of fact are decided by the jury.


� See Neil v. Biggers, 409 U.S. 188 (1972).


� Stovall v. Denny, 388 U.s. 293 (1967)


� 489 U.S. 378 (1989).


� 344 F.3d 631 (6th Cir. 2003); Maryland v. Brady, 373 U.S. 83 (1963).


� � HYPERLINK "http://caselaw.lp.findlaw.com/scripts/getcase.pl?court=us&vol=436&invol=658" �Monell v. New York City Dept. of Social Services, �436 U.S. 658 (1978).


� See also Sell v. City of Columbus, 6th Cir. 2002.


� The Biggers factors are listed earlier in this summary, in another case. 


� Marshall v. Rose, 499 F.2d 1163 (6th Cir. 1974).


� Foster v. California, 394 U.S. 440 (1969).


� Thigpin v. Cory, 804 F.2d 893 (6th Cir. 1986); U.S. v. McFarland, 746 F.2d 1480 (6th Cir. 1984).


� Id.


� At this state of the proceedings, the Court is required to evaluate the facts from Thacker’s point of view.


� Because he lacked medical insurance, he did not seek medical help for his cut.  Instead, his ex-wife patched him up.


� 533 U.S. 194 (2001); see also Estate of Carter v. City of Detroit, 408 F.3d 305 (6th Cir. 2005)


� Champion v. Outlook Nashville, Inc. , 380 F.3d 893 (6th Cir. 2004)


� Silberstein v. City of Dayton, 440 F.3d 306 (6th Cir. 2006)


� The substance of Ohio’s Disorderly Conduct statute is very similar to that of Kentucky. 


� St. John v. Hickey, 411 F.3d 762 (6th Cir. 2005); quoting Graham v. Connor,  490 U.S. 386 (1989).


� Id.


� Burchett v. Kiefer, 310 F.3d 937 (6th Cir. 2002)


� Editors Note – this situation might, however, justify a state negligence lawsuit – as there is presumed a duty to protect one’s prisoner from injury.  The court declined to rule on the state law claims made in this case and dismissed them without prejudice – leaving open the possibility of further state action in this matter.


� Ohio v. Roberts, 448 U.S. 56 (1980); Lee v. Illinois, 476 U.S. 530 (1986); Idaho v. Wright, 497 U.S. 805 (1990); Taylor v. Com., 821 S.W.2d 72 (Ky. 1990).


� Id.


� 527 U.S. 116 (1999)


� 476 U.S.530 (1986)


� 489 U.S. 189 (1989).


� 2000 WL 1597942 (6th Cir. 2000); see also Hermann v. Cook, 114 Fed. App. 162 (6th Cir. Ky. 2004). 


� KRS 150.090 was the apparent charge. 


� City of Houston v. Hill, 482 U.S. 451 (1987); Chaplinsky v. New Hampshire, 315 U.S. 568 (1942); Greene v. Barber, 310 F.3d 889 (6th Cir. 2002); Sandul v. Larion, 119 F.3d 1250 (6th Cir. 1997).


� 240 F.3d 512 (6th Cir. 2001).


� Greene, supra.


� 126 S.Ct. 1695 (2006).


� All of these individuals apparently resided in the house. 


� 901 F.2d 522 (6th Cir. 1990)


� U.S. v. Pennell, 737 F.2d 521 (6th Cir. 1984); Smith v. Phillips, 455 U.S. 209 (1982).
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