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Case Law Updates

First Quarter, 2006


KENTUCKY
PENAL CODE – ESCAPE
Wells v. Com.
2006 WL 29128 (Ky. 2006)
UNPUBLISHED
FACTS: 
On July 7, 2001, Deps. Karrick and Cannon (Scott County SO) “went to Wells’ residence to serve an arrest warrant on him.”  As Karrick tried to apply handcuffs, Wells broke away and fled.  The next day, Dep. Crawley “learned that Wells and Brittany Crawley, Deputy Crawley’s daughter, were at Deputy Crawley’s sister’s house.”  Dep. Crawley went to the house, entered with consent, and “found Wells hiding in a closet.”   A struggle ensued, but eventually, Wells was subdued.  

Wells was charged with a variety of offenses, one of which was escape in the first degree.  He was convicted of most of the charges, and appealed.

ISSUE:
May a subject be considered to be “in custody” for the purpose of an escape charge before the handcuffs are applied?
HOLDING:
Yes
DISCUSSION:  With regards to the events of the first incident, which triggered the escape charge, Wells argued that he had not actually been placed under arrest when he fled the scene, but only that the deputies were “attempting” to arrest him.   As such, he argued, he could not have “escaped.” The deputies “testified that they informed Wells that they had an arrest warrant for him and that they were placing him under arrest.”  The Court stated that simply because the deputies had not been able to actually get the handcuffs on Wells “does not negate the evidence that they had already restrained Wells pursuant to a lawful arrest.”  

The Court upheld Wells’ conviction.
PENAL CODE - STATE OF MIND

Hinkle v. Com.
2006 WL 436129 (Ky. 2006)

UNPUBLISHED


FACTS:  “Hinkle was indicted for the murder of his estranged wife by intentionally shooting and killing her with a shotgun.”  At the trial, “the Knox County Sheriff at the time and two of his deputies testified that Hinkle admitted to them that he killed the victim.”    One of the deputies testified about a “fresh cut in the webbing of [Hinkle’s] hand” consistent with an injury from a firearm, and that Hinkle had told him that was how he received the wound.   (Later DNA testing proved that Hinkle’s blood was on the shotgun linked to the crime.)
Hinkle testified that he and the victim had been arguing and that “at some point he blacked out and when he came to his senses, he was sitting on the couch holding the shotgun and his estranged wife was dead.”  He “placed his then ten-year-old daughter in the bathroom and called the Sheriff.”   

When interviewed by KSP, the child said she’d been in another room when the shot was fired, and that “Hinkle told her that he shot the victim, but that he did not mean to.”  At trial, however, the child testified that she had “accidentally shot her mother” when her mother had “attempted to sexually assault her.”   The child further stated that her father had awakened during that time and tried to get the shotgun away from her, and that was when it discharged. 

Hinkle was convicted, and appealed. 

ISSUE:  
Is a showing of hurt or anger sufficient to support a defense of extreme emotional disturbance so as to require the court to instruct the jury on that defense?


HOLDING:
No

DISCUSSION: 
Hinkle argued that he was entitled to a jury instruction for first-degree manslaughter under extreme emotional disturbance (EED) in addition to the murder charge.  The Court reviewed the defense of EED and noted that “[e]ssential to a finding of EED is the presence of a triggering event which remains uninterrupted until the time of the criminal act.”  Simply showing “hurt” or “anger” is not enough.   The testimony did “not reflect upon his mental state at the time of the shooting.”   His characterization of the argument as being over “silly or stupid stuff” demonstrated that “his judgment was not distorted” and that he could “accurately assess that the quarrel had not justified his actions.” 

Hinkle also argued that one of the officer-witnesses should not have been allowed to “offer an opinion that the daughter could not have handled the 12-gauge shotgun.”  The Court held that a “lay witness may testify to an opinion if it is rationally based on the witness’s perception and if it is helpful to a clear understanding of his testimony or the determination of a fact in issue.”  

The Court upheld the conviction, but agreed that further proceedings were necessary as related to a competency hearing.

PENAL CODE – MULTIPLE CHARGES

Davidson v. Com.
2006 WL 335785 (Ky. App.  2006)

FACTS: On March 26, 2003, in Knox County, Crystal Williams alleged that her ex-boyfriend “Davidson and his current girlfriend, Tracey Rogers, together, beat up, tied up, and threatened her when she appeared at Davidson’s trailer.”  Williams alleged that Davidson kicked her down the steps (twice), beat her, shot at her with a shotgun, tried to “stuff her into a large dog crate; choked her; held her down while Rogers kicked her,” and performed other acts on her too numerous to mention.  She also alleged that she heard Davidson discuss the “possibility of getting a brick and a blanket and dumping [her] in the lake.”  Williams admitted she was under the influence of drugs during the time, and lost consciousness more than once.  When Dep. Eubanks (Knox County SO) arrived, he found Williams “lying on the floor, hog-tied” and with “at least three layers of duct tape covering her mouth and nostrils.”
  He also testified that she was having trouble breathing and that he had to cut the tape from her face.  Davidson testified that Williams was “wired up” and physically and verbally abusive, and he only restrained her to protect her, and to protect himself and Rogers from her. 

At trial, a physician testified as to Williams’ injuries, which included “strangulation marks around her neck” and numerous and severe contusions on her body and face.

Davidson and Rogers were charged, and they were tried jointly.  The jury was instructed on numerous variations of the charges, including unlawful imprisonment, second-degree assault and wanton endangerment – as well as the lesser included offenses to each.  The jury was also given a self-defense instruction.

Eventually, Davidson was convicted of first-degree unlawful imprisonment and second-degree assault.
  He appealed, arguing insufficient evidence for the convictions.

ISSUE:
Are fists dangerous weapons under Kentucky law?
HOLDING:
It depends (see discussion)

DISCUSSION:  Davidson argued that his fists could not be considered dangerous instruments for purposes of a second-degree assault charge, because “they did not directly result in serious physical injury to Williams.”  The court referred to the case of Johnson v. Com.
, and concluded that “the inclusion of parts of the human body as dangerous instruments depends on the facts of the case and the capability of the body part to ‘cause death or serious physical injury.’”   Looking at the plain meaning of the statute, the Court concluded that the “Commonwealth must establish that serious physical injury actually occurred as a direct result of the use of that part of the human body.”   Because the doctor testified that Williams’ facial injuries were not sufficient to be considered serious – Williams needed no medication or further medical attention for the injuries - and because there was no indication that Williams was at substantial risk of death because of the facial beating, the Court concluded that submitting the case to the jury as second-degree assault was error and warranted reversal.
The Court upheld the conviction for second degree unlawful imprisonment as being supported by more than sufficient evidence for that charge, noting that the described restraint was sufficient to cause a risk of “serious physical injury,” as required by the offense – in particular, the risk of asphyxia.  

NOTE:  It should be noted that the issue of whether the duct tape was a dangerous instrument putting her at serious risk of death was not presented to the jury, and as such, the Court could not address it.  However, the fact that the Court discussed it indicates the Court would have been willing to entertain that suggestion as an alternate theory of the case.  The Court held, however, that attempting to retry him for second-degree assault under another theory would be double-jeopardy, but did permit a retrial on the charge of fourth-degree assault. In particular, officers should ensure that prosecutors are aware that the Court may be willing to consider the taping an individual’s mouth to be the use of a dangerous instrument.

PENAL CODE - BURGLARY

Allen v. Com.
2006 WL 435420 (Ky. 2006)

UNPUBLISHED
FACTS:  Allen admitted he stole a wallet from a woman’s purse, “in the offices of University Cardiothoracic Surgical Associations, which is on the 12th floor of the Rudd Heart and Lung Center, is in the Jewish Hospital complex in Louisville.”   In describing the area where the theft occurred, the Court noted that in the afternoon hours, anyone exiting the elevator on the 12th floor in the afternoon would find themselves in a vacant waiting area, as the doctors in those offices usually only saw patients in the early morning hours.  To the left of the elevator is a door with a keypad. The door to the right of the elevator had a regular key lock but was often left unlocked.  Anyone entering that door would actually end up on the other side of the keypad door, as the hallway loops around through patient exam rooms and several offices.  No signage indicated the area was restricted in any way.   On the day in question, an assistant working in the offices “indicated that Allen made the loop from the patient exam rooms to the academic offices.”  When she asked him what he was doing, he replied he was looking for a patient.  After he bent “down by the desk of another employee” she asked if she could help.  He said no and that he was leaving, and then left through the keypad door.  

Employees quickly discovered that a wallet was missing from an employee’s purse and several employees confronted Allen at the elevators.  He initially denied having taken it, but finally (under pressure) admitted to the theft and turned it over.  

Allen was charged with third-degree burglary and PFO – he had ten previous felony convictions.  He was convicted, and sentenced, with the sentence enhanced for PFO.  Allen appealed.

ISSUE:
Can it be considered burglary to enter or be in a part of a building that while physically “open” to the public, would be considered to be private offices?

HOLDING:
Yes

DISCUSSION:  Upon appeal, Allen argued that the prosecution “failed to prove all the elements of the crime beyond a reasonable doubt.”  Contending that because the floor was open to the public, with no signage, and because “no one ordered him to leave,” there was “no evidence that he entered or remained unlawfully in the offices, and therefore could not be convicted of burglary.” 

The Court rejected that argument and found that Allen had no license or privilege to be in the office area of the facility.  In this case, “it was even more apparent from the time of day and the absence of people from the reception area as well as the patient rooms that this part of the hospital was not open to the public.”   The Court also found that even if it did accept Allen’s claim, that he “terminated his license to be on the premises when he committed the criminal act.”

The Court upheld his conviction. 

PENAL CODE - BURGLAR’S TOOLS

Collins v. Com.
2006 WL 357885 (Ky. App. 2006)

UNPUBLISHED

FACTS:  While in his bed in the early morning of December 29, 2003, Elliott heard his doorbell ring.  Although he ignored it initially, when it rang again, he looked out the window and “saw a person walking across his yard and around the side of his house.”  He went to the back of the house and saw someone “removing items from his garage.”  He called the police and gave them a description of the suspect.  Within minutes, the police arrived and took Eugene Collins in custody.  “Elliott looked into the police car and identified Collins as the person he had seen in his garage.”  Elliott’s pressure washer was found in his neighbor’s driveway, an item which Elliott noted he had seen in Collins’ possession.

Officer Toler (Lexington PD), one of the responding officers, testified that he spotted a man (Collins) walking away from the Elliott home, minutes after the call. When the man saw him, he “immediately turned and went between two houses.”  When Officer Toler went after the man, he found him “crouched down beside a vehicle parked in a driveway.”   The man fled from him, but was quickly captured.   Collins had a pair of pliers in his pocket, but claimed that his friend had used the pliers to pry open the garage door and that Collins had picked them up after his friend had flung them down, fleeing the scene. (He also stated he had rung the doorbell to alert the homeowner because he had changed his mind about participating in the crime.)  

Collins was tried and convicted of third-degree burglary and possession of burglar’s tools.  He appealed.

ISSUE:
Can an ordinary pair of pliers be considered to be burglar’s tools?

HOLDING:
Yes

DISCUSSION: Collins argued that the Commonwealth had “failed to prove that the pliers were intended to be used, or were used, as burglar’s tools in this case.”   Since the pliers in question were ordinary pliers, and not altered in any way, he argued that they could not be considered burglar’s tools.  The Court rejected that argument, noting that the pliers in question were appropriately characterized as burglar’s tools.

Collins’ conviction was upheld. 
PENAL CODE – THEFT

Baker v. Com.
Not Reported in S.W.3d, 2006 WL 1046688 (Ky. App., 2006)

UNPUBLISHED

FACTS:    In July, 2004, Baker “went to Bluegrass Auto Sales in Lexington” and “inquired about a 1994 Cadillac Sedan Deville.”  He went for a test drive with an agent and they returned to the dealership.   Baker then asked to go for another test drive, but the agent, Linam, refused.  Baker “asked for the keys, and Linam complied with the request.”  Baker told Linam to get out of the car, and a scuffle ensued.”  Linam finally got out, and Baker “absconded with the car.”  Linam reported the car as stolen.

The next day, Officer Perrine “noticed a stalled car on Man-O-War Boulevard.”  Baker was in the car, and told Perrine he’d run out of gas.  Perrine took Baker to a gas station, and in the interim, was “informed by dispatch that the Cadillac was a stolen vehicle.”  Perrine arrested Baker.

Baker was indicted for second-degree robbery and PFO 2nd.  He was eventually convicted of theft, and appealed.

ISSUE:
Is the taking of a car from a dealership, and keeping it overnight without permission, sufficient to prove theft?

HOLDING:
Yes
DISCUSSION:   Baker had argued that the prosecution “failed to prove that [he] intended to deprive Bluegrass of the Cadillac permanently or for an extended amount of time so as to eliminate a major portion of its economic value.”  The Court reviewed the elements of Theft by Unlawful Taking, and the meaning of the term “deprive.”   Baker claimed that he was returning the car to the dealership when it ran out of gas.

The Court found it “axiomatic that intent to deprive may be proved by circumstantial evidence” and that it was certainly not unreasonable for a jury to find that Baker intended to deprive the dealership of the Cadillac.  

The conviction was affirmed.

PENAL CODE – INCHOATE OFFENSES / FACILITATION

Pumphrey v. Com.
Not Reported in S.W.3d, 2006 WL 1046211, (Ky.App., 2006)

UNPUBLISHED

FACTS:  On January 7, 2001, Pumphrey (the defendant) and Douglas “were suffering from withdrawal symptoms due to their use of Oxycontin,” and that they “went to a Rite-Aid store in Danville.”  When the arrived, Douglas “went into the store to purchase candy.”  When Douglass returned to the car, he asked Pumphrey to go inside and “ask whether Dramamine could be used to counter the withdrawal symptoms.”  Pumphrey later testified that when she tried to do so, she found the door locked, and a clerk came to the door to ask what she needed.  She told the Clerk that “she needed to ask the pharmacist a question and the clerk opened the door.”

When the clerk opened the door, “Douglas appeared and walked into the store between her and the clerk and motioned for her to follow him.”  The couple proceeded toward the pharmacy, where “Douglas stopped, pulled out a gun, and said they were going to rob the pharmacy for narcotics.”  Douglas gave Pumphrey a note for the pharmacist and told her to “watch the pharmacist.”  According to Pumphrey, Douglas “got behind her and put the gun to her back, as they walked up to the pharmacy.”  Pumphrey claimed she did not know what was in the note.”

Douglas told the pharmacist that it was a robbery and “ordered the pharmacist to get the drugs.  The pharmacist handed the drugs demanded to Douglas and Pumphrey went back out to the car and started it, claiming that she intended to drive away, but that Douglas got into the passenger seat and told her to drive away.”  She took him to his mother’s home, where he hid the drugs in a duffle bag, and denied that he gave her any of the drugs at the time, although “he did share them with her later.”  She “denied ever having possession or control of the drugs.”  

Pumphrey also denied having been involved in planning another business robbery, but admitted to being along when that robbery occurred, and claimed she was forced to participate in much the same way as the case at bar.

Douglas, on the other hand, testified at trial that Pumphrey was actively involved in the planning process, helped write the notes and was not forced to participate in any way.  

At the close of the trial, counsel conferred on instructions and other procedural matters, and the defense “tendered an instruction of criminal facilitation as a lesser-included offense to the charges of complicity to commit robbery in the first degree.”   The trial court agreed, but for some reason, those instructions were not given to the jury.  At a recess, the defense counsel objected, discussion ensued, and ultimately, the court declined to provide the instruction. 

Eventually, Pumphrey was convicted of complicity to commit first degree robbery, and she appealed.

ISSUE:
If an individual in some way profits or benefits from the proceeds of a robbery, is facilitation to commit that offense an appropriate charge? 

HOLDING:
No

DISCUSSION:   The appellate court noted that the trial court correctly offered instructions on duress and choice of evils, because Pumphrey alleged she was forced to participate.  The Court found “no evidence that Pumphrey acted with knowledge that Douglas was committing or going to commit the robberies and that she intentionally provided him the means or opportunity to commit the robberies but that she remained ‘wholly indifferent’ as to the success of the robberies” (as required for a facilitation charge).   In contrast, her admission that Douglas shared some of the stolen drugs with her indicated an interest in the success of the robberies. 

The Court found that the trial court’s decision not to provide a facilitation instruction was correct, and upheld the verdict.

PENAL CODE – RECEIVING STOLEN PROPERTY

Riley v. Com.
Not Reported in S.W.3d, 2006 WL 572310 (Ky. App. 2006)
UNPUBLISHED
FACTS:  On May 22, 2004, Officer Buemi (Campbell County PD) was patrolling Hwy 27 “when he observed a car driven by Riley pass him at a high rate of speed.”  Buemi tried to pull him over, and observed “him weaving erratically in his lane.”  Riley refused to pull over, and a chase ensued.  During that “pursuit, Buemi thought that he saw Riley throw multiple items out of his car.”  Eventually, Riley pulled over.  

When questioned, Riley admitted he’d been drinking, and he was arrested for fleeing.  Riley also gave a false name, but the officers were unable to verify that at the time, because he had no identification.  (Riley repeated that false name after being duly warned.)  During that time, Buemi “noticed that several cases of tools were located in the back seat of Riley’s car” and he ran them through a database, but he received back no information on them. 

Buemi took Riley to the station, while other officers proceeded to search for the items thrown from the car.  As he was on the way to the jail, however, Buemi was asked to return to help identify where the items may have been tossed, and he returned to the scene.  When Buemi got out of the car, “Riley managed to open the back door of the police cruiser in which he was held and made an effort to escape on foot.”  He was discovered some hours later.  

It was later discovered that the tools inside the car were stolen from Stamper, for whom Riley had worked odd jobs, and Stamper had seen Riley in the area of the garage where the tools were kept during the time in question.  (Apparently, however, Stamper did not realize that the tools had been stolen immediately.)  

Riley claimed that he’d found the tools outside the garage, after investigating noises in the vicinity of the garage.  He had planned to take his friend home and “pick up the girl who owned the car” he was driving. He fled because he had no license and because he’d been drinking, and did not want to contact the police until the girl who owned the vehicle was with him.  He also stated he did not notice Buemi trying to stop him immediately, because of the items in the back of the vehicle and that he did  not hear the siren because of his radio.  He denied having identified himself falsely, but that he gave the name Scott McIntosh as the person he suspected of having stolen the tools.  

Riley was charged with numerous offenses.  

ISSUE:
Is being found in possession of stolen items within 24 hours of the theft sufficient to prove the charge of receiving stolen property?

HOLDING:
Yes

DISCUSSION:  
With regards to the charge of fleeing or evading, Buemi testified that Riley’s car passed him at a high rate of speed.  Buemi immediately tried to stop the car, and noted that his vehicle lights were very bright and that he used his siren.  He pulled up next to Riley’s car and “initiated a foghorn” but that Riley “still did not stop.”  He continued to use his lights and siren and  by the time Riley stopped, he had been joined by five or six more patrol cars, all using their emergency equipment.   Riley only pulled over after throwing the items out and after Buemi pulled up alongside his vehicle for a second time.  Buemi testified the chase covered 3.5 miles.  He further noted that when he questioned Riley, Riley was unable to answer due to slurred speech and that Riley told him he hadn’t seen or heard him.  

The Court found that the evidence supported that Riley was guilty of fleeing or evading.

With regards to the charge of receiving stolen property, the Court noted that there was “no dispute that the tools were stolen out of the garage by someone.”  In addition, “Riley’s possession of the tools alone is prima facie evidence that he knew that they were stolen and consequently sufficient to submit the issue to the jury….”   It was then the “peculiar province of the jury to believe or disbelieve” an explanation or alibi.

The judgment of the Campbell County Circuit Court was affirmed.

PENAL CODE – FLEEING AND EVADING

Hudson v. Com.
Not Reported in S.W.3d, 2006 WL 657178 (Ky.App., 2006)
UNPUBLISHED
FACTS: 
Hardin County officers were dispatched, pursuant to a 911 call, to “investigate an attempted rape.”  While responding to the scene, Officer Graham
 spotted  Hudson, and believed “he matched the description of the suspect.”  Graham stopped and “ordered Hudson to identify himself and to put his hands on the car.”  Hudson did not do so, but after being ordered to do so again, he “muttered an obscenity and took off running.”  At that, “Graham, along with another citizen, gave chase.”  

Sgt. Bland arrived to assist, and “[d]uring the chase, Bland drove his police cruiser ‘pretty close’ to Graham.”  When captured, Hudson was charged with burglary, attempted rape, fleeing or evading and PFO.  “The fleeing or evading count inexplicably stated that Hudson had created a substantial risk of death or serious physical injury by exiting Graham’s police cruiser while it was in motion.”  

Hudson pled not guilty.  At trial, the Court permitted the prosecution to “amend the indictment to reflect that Hudson committed the fleeing or evading offense by leading Graham on a foot chase that brought him near to the path of Sergeant Bland’s moving vehicle.”   Eventually, Hudson was convicted of all charges and appealed.

ISSUE:
Is proof that an officer was put at risk of serious injury (from vehicles)  as a result of a foot chase sufficient to prove the charge of Fleeing or Evading? 

HOLDING:
Yes

DISCUSSION:  The Court noted that “everyone knew that the original indictment’s allegation that Hudson jumped from Graham’s moving vehicle was incorrect” and that the amendment simply corrected that error.  Therefore, the amendment was proper.

In addition, Hudson argued that “he was entitled to a directed verdict on [the] charge because the Commonwealth failed to prove that Graham was subjected to a substantial risk of serious physical injury or death.”  The Court agreed the “question of whether a suspect’s flight creates a substantial risk of death or serious physical injury, obviously, is highly dependent on the particular facts of a case.”   In this case, the Court discussed, the chase took place when it was dark, and it was “entirely foreseeable that pedestrians running through the streets after dark would come into close contact with moving vehicles, thereby greatly endangering pedestrians and motorists, which is precisely what happened to Graham.”  The Court found there was sufficient evidence for the jury to find Hudson guilty of fleeing or evading.  (The Court mentioned, in a footnote, that it “would have preferred to know exactly how close Graham came to being struck by Bland’s vehicle” but was satisfied that Graham was at substantial risk during the chase, however.)

The judgment of the Hardin County Circuit Court was affirmed.

OTHER OFFENSES – ALCOHOL INTOXICATION

Dawson v. Com.
2006 WL 436057 (Ky. 2006)
UNPUBLISHED

FACTS:  On September 28, 2003, Dawson “was arrested in Fayette County for alcohol intoxication.”  He was a “passenger in a vehicle in which the driver was arrested for driving under the influence.”   During the booking search, a “baggie containing one gram of crack cocaine [was found] tucked inside the cuff of [his] sweatpants.”  Dawson was also charged with possession of a controlled substance. 

At trial, Dawson was acquitted of alcohol intoxication, but convicted of the drug charge.  Dawson appealed.


ISSUE:  
Is staggering considered to be “manifestly under the influence” and thereby justification for an Alcohol Intoxication charge?

HOLDING:
Yes

DISCUSSION:  The Court rejected Dawson’s argument that the arresting officer lacked probable cause for the initial arrest for AI.   The arresting officer testified at trial that Dawson “was staggering, unsteady on his feet, smelled of alcohol, and had to lean against the car to remain upright and keep from falling.”  The Court ruled that as such, he was certainly “manifestly under the influence of alcohol” as the statute requires.  (If the Court had accepted Dawson’s argument, the booking search would have been invalid as the result of an illegal arrest.)

Dawson’s conviction was upheld.
FORFEITURE

Smith v. Com.
2006 WL 306768 (Ky. App. 2006)

UNPUBLISHED
FACTS:  On June 18, 2002, Smith was stopped for speeding in Boone County.  The vehicle was searched, and cocaine was found hidden in the console between the front seats.  Smith was charged with trafficking, and the vehicle and its contents were seized.  Smith’s request for suppression was denied and he entered a conditional guilty plea, intending an appeal of the denial of his motion to suppress.  The vehicle was not mentioned during the plea agreement.  

While Smith’s appeal was pending, he tried to get the vehicle back so that his fiancée could drive it.  The Commonwealth argued that the vehicle had been used to commit the crime of trafficking and was thus properly subject to forfeiture.  The trial court awarded the vehicle to the prosecution as a proper forfeiture.  

ISSUE:
Is a criminal conviction and forfeiture a violation of the Double Jeopardy clause?
HOLDING:
No
DISCUSSION:  Smith argued that it was double jeopardy to punish him for the crime and then to seek the forfeiture of the vehicle in a separate proceeding.   Rejecting that argument and upholding the forfeiture by the trial court, the Court noted that in U.S. v. Ursery, the U.S. Supreme Court held that “in rem civil forfeitures do not constitute ‘punishment’ for purposes of the Double Jeopardy Clause.”
  That Court examined whether the forfeiture is intended to be “criminal and punitive, or civil and remedial.”  

In addition, Kentucky courts had put the burden on the property owner to “rebut by clear and convincing evidence the presumption” that any items found in connection with drug trafficking are not subject to forfeiture and the prosecution “need only produce ‘slight evidence of traceability’ plus ‘proof in close proximity’ in order ‘to sustain the forfeiture in the absence of clear and convincing evidence to the contrary.”
   The burden of proof indicated to the court that the forfeiture action was more “akin to a civil proceeding than to a criminal trial.” 

The Court upheld the forfeiture.
Coffey/Anderson v. Com.
2006 WL 307952 (Ky. App. 2006)

UNPUBLISHED
FACTS:  “Coffey was indicted by the Barren County Grand Jury upon two counts of trafficking in a controlled substance.”  He entered a plea agreement to possession of a CS and trafficking in a simulated CS.  The Commonwealth then moved for forfeiture of the vehicle Coffey had been driving at the time of his arrest.  The trial court “conceded the ‘title holder’ of the vehicle was Coffey’s sister, Geralean Anderson” and included her in the motion.  Anderson argued that she was an “innocent owner” – a defense permitted by KRS 218A.410(h)(2).    The trial court, however, concluded that Coffey had placed the vehicle in his sister’s name “solely to avoid forfeiture” and that Coffey, not Anderson, was the true owner of the vehicle and that Coffey alone apparently exercised dominion and control over it.  

The trial court thus permitted the forfeiture and both Coffey and Anderson appealed.


ISSUE:
Is the title owner of a vehicle the actual owner for forfeiture purposes? 

HOLDING:
Yes

DISCUSSION:  Coffey and Anderson argued that the Court should “interpret owner of vehicle to mean title holder or record owner.”   In KRS 186.010(7)(a), owner is specifically defined as a person who holds title or who is a bona fide buyer of a vehicle in possession of said vehicle, even if the transfer is not yet official.  

The Court agreed with Coffey and Anderson and remanded the case to the trial court for further consideration in light of this opinion.

NOTE:  This holding does not necessarily mean that the forfeiture will not ultimately be permitted.

ARREST

Com. v. Bishop and Sester

2006 WL 73621 (Ky. App. 2006)
UNPUBLISHED
FACTS:
“On March 15, 2004, two Manchester policemen and a Kentucky state trooper went to [Bishop’s home] to effect an arrest.”  Bishop’s roommate gave consent to search the residence and the officers found a methamphetamine lab and other paraphernalia.  The city officers arrested Bishop and Sester at the scene.  (Sester was apparently a visitor and was found to be in possession of drugs.) 

Both were indicted.  At the arraignment, Bishop “moved to dismiss the charges against him on the grounds that the city policemen made the arrests outside the Manchester city limits.”    Following a briefing on the issue, the trial court dismissed the indictments, and the Commonwealth appealed.

ISSUE:
May a city limit the geographical jurisdiction of its officers?

HOLDING:
Yes
DISCUSSION: 
The Court noted that Manchester is a city of the fourth class, and as such, has the authority to permit its officers to make county-wide arrests.
  However, the city also has the authority to “specify the powers and duties of its police officers, including the right to curtail the officers’ geographical boundaries.”
  This the city purported to do via ordinances adopted in 1983 and 1987 and an order adopted in 1987.

The Commonwealth urged the Court to find that the “ordinances in question” and the subsequent “executive order conflicted with the statutory permission to make county wide arrests.”   The executive order stated that “[n]o city policeman or police car is to leave the Manchester city limits while on duty, unless an emergency arises.”   The Commonwealth argued that since the ordinances in question were actually silent regarding geographical jurisdiction, that the mayor could not usurp the council’s power to enact ordinances by executive order.  

However, the Court noted that the order was “properly enacted and binding” upon the officers.  

(The Commonwealth also tried to argue that the presence of the state trooper validated the arrest, or that, in the alternative, the arrest was legal as a citizen’s arrest by the officers, but the issue had not been raised or fully addressed by the trial court, and as such, could not be ruled upon by the appellate court.) 

The Court upheld the trial court’s dismissal of the indictments.

SEARCH & SEIZURE –  CONSENT
Heltsley v. Com.
Not Reported in S.W.3d, 2006 WL 1045212, (Ky.App., 2006)

UNPUBLISHED

FACTS:   On May 8, 2001, Heltsley bought “two boxes of Sudafed and dog-food at Wal-Mart.”  The store called the Princeton PD to report the sale.  (The clerk apparently followed Heltsley into the parking lot and “called the police again to report [Heltsley’s] whereabouts as he left the premises.”)
  Heltsley then went to a nearby McDonald’s and got into the drive-thru line.  Responding officers arrived and observed him from the parking lot.  “When he pulled out of McDonald’s, he did not stop or use a turn signal” and pulled him over.   Heltsley consented to a search, the officers “searched his clothing and his vehicle,” and they found “a pocketknife and four loose lithium batteries.”  Inside the car, the officers found marijuana and rolling papers and digital scales, on which they found methamphetamine residue.  Heltsley was arrested.

Several weeks before the stop, Caldwell County SD deputies “had received complaints of trash being discarded on a road close to the Heltsley home.”  They found methamphetamine lab items inside those bags, and suspected Heltsley as being responsible for the trash.  When the deputies heard about the traffic stop and subsequent arrest, they went to Heltsley’s home, where they found his wife, Lesa.  

The deputies told her that he’d been “arrested for shoplifting, and they told her they wanted to search the house.”  She later stated that she initially refused consent, but that the deputies told her that “one of them would stay with her at the house while the other went to get a search warrant.”  She also claimed that they told her if she agreed to the search, they would not “charge her” – but if they had to get a warrant, “she would be charged with whatever they found in the house.”   Knowing there was marijuana in the house, she decided to give them permission to search.   They “seized marijuana, Liquid Fire, tubing that had a bottle cap attached to it, aluminum foil with residue, and a black trash bag in an outside garbage can containing several bottles with a strong odor.”  Lesa Heltsley was then cited for possession of marijuana.  

Eventually, Heltsley was indicted for manufacturing methamphetamine, possession of drug paraphernalia and marijuana, DUI and a variety of other drug charges.   At a suppression hearing, the Court agreed to suppress the items found in the vehicle and on Heltsley’s person, but upheld the search of the home.  Heltsley took a conditional guilty plea, and appealed. 
ISSUE:
Is a search voluntary when the officer’s state that if they are not given consent, that they will seek a search warrant? 
HOLDING:
Yes (but see discussion)
DISCUSSION:   Heltsley argued that his wife’s consent was not voluntary because the deputies “threatened to charge her if she did not let them search their home….”    The record indicated that she signed a consent form, but apparently, that document was not part of the official record.  One of the testifying deputies indicated that she did not refuse consent initially, and further denied that he, or anyone else, threatened to “charge her with the same charges as Mr. Heltsley if she did not let them search.”    
The Court noted that “some level of pressure and deceit by law enforcement officers will be tolerated without vitiating consent.”    The deputies “did not mislead Mrs. Heltsley about their suspicions of illegal drug activity at the house.”    The Court agreed that “a baseless threat to obtain a search warrant as a pretext to induce consent may render that consent involuntary.”
  The court found that the evidence the deputies had obtained thus far was arguably sufficient to seek a search warrant, although a magistrate may have refused the request.  As such, the “threat to obtain a search warrant was genuine and had a basis in fact.”  

However, since the original evidence, upon which the search warrant would have been requested, was tainted by Heltsley’s “illegal detention,”  the Court then looked to whether the evidence found at the home was “sufficiently attenuated.”  For that, the court looked to the three prongs of Brown v. Illinois.
  First, the court noted that a “relatively short period of time passed between Mr. Heltsley’s illegal detention and Mrs. Heltsley’s consent.”  That weighed in favor of Heltsley.  However, the second prong looks to “the presence of intervening circumstances.”  The deputies came to the Heltsley house and requested consent, not only on the evidence obtained from the illegal detention – as that simply corroborated their already existing suspicions – and was a factor that weighed in the deputies’ favor.  The third factor, whether the official actions were flagrant or abusive, also weighed in favor of the deputies, as there was no indication they attempted to deliberately circumvent the law.  
The Court found that Lesa Heltsley’s voluntary consent was sufficient to uphold the search of the home, and upheld the Heltsley’s plea. 

Walling v. Com.
Not Reported in S.W.3d, 2006 WL 658923  (Ky.App., 2006)

UNPUBLISHED

FACTS:  
On September 12, 2001, the Hancock County SD “received a call regarding a possible drug overdose at Walling’s residence.”  Deputy Jones learned at the scene that Belinda Walling (Walling’s wife) had overdosed on prescription medication.  She was transported by EMS.  At the same time, Dep. Jones had “received information from his dispatcher that there might be marijuana on the premises or in Walling’s car” – but it was never clearly identified from where this information originated.  Jones asked Walling for consent to search, and Walling refused.   

At this point, stories diverge.  Jones “testified that he informed Walling that he would be seeking a search warrant unless Walling signed a form consenting to the search” and that “he may have directed Walling to sit on the house steps to await the warrant.”  Walling, however, “testified that Deputy Jones ordered him to sit on the grass in front of his police cruiser, and that it could take up to four hours to obtain the warrant.”   Walling also stated that “Jones threatened to set his police dog on him if he attempted to leave the scene.”  

Walling eventually signed a consent form, and “led Deputy Jones to a shed behind the house.”  There, Jones found six marijuana plants and then arrested Walling.  On the way to the sheriff’s office, Jones “received additional information from his dispatcher that there might be more marijuana and a methamphetamine lab on Walling’s property.”   Jones and Trooper Marvel (KSP) “informed Walling of his Miranda rights and then asked for permission to search the property again.”  The officers testified that Walling gave verbal consent, but Walling denied this.  Marvel eventually found a cooler containing lab items on the property.

On December 11, 2001, Walling was indicted in Hancock County for cultivating marijuana and manufacturing methamphetamine.  At a suppression hearing, the trial court found that “Walling had given a voluntary consent to both searches,” and denied the motion.  Walling entered a conditional guilty plea, and appealed.

ISSUE:
Is a consent involuntary simply because the individual is detained?
HOLDING:
No
DISCUSSON:  The trial court gave more credence to the testimony of the two officers than to Walling, and such “deference … was not unreasonable under the circumstances.”  Walling admitted  he signed the consent form, but claimed that it was “not freely and voluntarily given.” 

The Court noted that “[w]hether consent to search was voluntarily given is a question of fact to be determined by a preponderance of the evidence from the totality of all the circumstances.”  The “court must look to the coercive nature of the tactics used by the police officer, as well as the mental state of the accused in reaction to those tactics.”
  The trial court did give “some credence to Walling’s assertion that Jones had been somewhat overbearing in his dealings with Walling after Walling denied consent to search” – requiring him to wait for a warrant “instead of leaving to be with his wife” at the hospital.

The Court found it “reasonably clear that Walling was not free to leave after Deputy Jones asked for permission to search the premises.”   However, a written consent “is not involuntarily merely because it is executed after the defendant is taken into custody, particularly if the defendant was given Miranda warnings prior to executing the form.”  (In this case, Jones did not give Walling Miranda warnings.)  

The Court agreed that simply detaining an individual pending a warrant “does not necessarily render [the] consent involuntarily.”   Walling’s “conduct after he executed the written consent does not suggest duress or coercion, as he led Jones to the marijuana.”  He also told Jones “that he wanted to cooperate.”  In addition, Walling gave a second verbal consent after he’d received Miranda warnings, and “there was no evidence that the police had made any threats or promises to Walling to obtain that consent.”  

The Court conclude that while it “certainly agree[d] with the trial court that it would have been preferable for the police to have obtained a search warrant, thus eliminating any need to inquire into the validity of Walling’s consent,” given that “the circumstances surrounding the consent were less than ideal,” it agreed that the consents were “voluntary and not the product of duress or coercion.” 

The judgment of the Hancock Circuit Court was affirmed.
SEARCH & SEIZURE – EXIGENT CIRCUMSTANCES

Posey v. Com.
185 S.W.3d 170 (Ky. 2006)

FACTS:  On January 6, 2002, “two Louisville police officers attempted to serve an outstanding arrest warrant on” Powell, at his last known address on S. 9th Street.”  When they knocked, Posey “appeared at the door, and opened it,” but he stayed inside the house.  As Posey spoke to one officer, the second officer joined them at the door, and the officers “observed shotgun shells and individually wrapped packets of marijuana inside the home.”  They further “smelled an odor of marijuana emanating from the home.”  

The officers “decided to step inside” the house and then seized the contraband items that were in view.  They “then proceeded to search the rest of the home” – finding a gun in plain view in an adjacent room, electronic scales and codeine cough syrup.  

Posey was indicted on a variety of drug charges, and, because he was a convicted felon, for possession of the firearm.  He moved to suppress the evidence and  was denied.  He then entered a conditional guilty plea.

ISSUE:
May officers enter a residence to secure evidence that may be destroyed?

HOLDING:
Yes
DISCUSSION:  The Court reviewed current law, stating that “[a]bsent exigent circumstances, it is not reasonable for a law enforcement agent or officer to enter a person’s home without consent or a warrant.”
  The Commonwealth bears the burden of proving that an exigent circumstance exists.
    

The Court noted, however, that “[d]estruction of evidence is a recognized exigent circumstance creating an exception to the warrant requirement,” and if that circumstance exists, officers may enter and “secure the place where the evidence is located in order to prevent its imminent destruction.”
  

In this case, the marijuana was in plain view to the officers on the porch.  The Court found it reasonable that the officers would enter and secure the evidence that they saw.   Posey argued that it was inappropriate for officers to enter for a misdemeanor, or minor offense, citing Welsh v. Wisconsin
 as authority.  Rejecting this argument, the Court noted that in Kentucky misdemeanors carry the potential for up to a year in jail and thus are more than simple, non-jailable offenses, as they were in  Welsh. 

The Court found the officers’ entry into the home was justified by exigent circumstances and thus, everything that they found as a result of that entry was admissible.

Posey’s plea was upheld.

Dean v. Com.
2006 WL 436060 (Ky. 2006)

UNPUBLISHED

FACTS:  Dean was placed on probation on June 7, 2002, as a result of a “lengthy criminal history” and a conviction for possession of a controlled substance (cocaine).  As a condition of that probation, he was required to allow his probation/parole officer to visit him at home and at his place of employment at any time, and to allow that same officer to search his residence if the officer had reasonable suspicion that he was violation a condition of his probation.

Dean was assigned to Probation and Parole Officer Havens.  On August 21, 2003, Havens received an anonymous letter concerning Dean, which stated that he was dealing in crack cocaine and was spending most of his time at a residence on 22nd Street, although his registered home address was on Southwestern Parkway. Havens asked Louisville Metro PD to put the address under surveillance, and on September 5, 2003, the PD reported that they had observed no evidence of illegal activity at the 22nd Street home.   However, Havens later testified that he had “observed [Dean] accept money in what appeared to be a hand-to-hand exchange with unknown individuals in vehicles” in that area.  Havens took no action at that time, and, the Court stated, “[n]otably, Officer Havens was unable to recall with specificity when or where on 22nd Street the transactions had occurred.”  

Havens put Dean on the list for Operation Night Vision, a “joint program between the Department of Probation and Parole and the Louisville Metro Police Department to investigate weapons and narcotics complaints.”  Havens gave, as Dean’s address, the 22nd Street home.   

At approximately 2130, on October 2, 2003, Probation and Parole Officer Tracy Goins, along with Louisville Metro officers, went to the 22nd Street home.  They knocked and were greeted by a woman, who stated that no one named Dean lived in the building, but that a “Joe” lived in the apartment next to hers.  They knocked there and announced their presence.  Dean answered the door.  They officers introduced themselves and asked to enter, and Goins testified that Dean “opened the door and allowed the officers to enter, consenting to their presence in his apartment.”  Dean, however, claimed that the “police barged through the door without his consent after he had cracked it open to speak with them” and further “failed to obtain his written consent pursuant to Department of Probation and Parole policy.”

As Goins and the officers with him entered, they signaled other officers to “enter as well.”  (Dean argued, in the alternative, that even if he had consented to the first two officers, he did not agree to the additional officers.)  Inside, “one of the new officers observed a small plastic bag of marijuana in plain view on top of a VCR and television.”  A female adult, identified as Dean’s girlfriend, was also in the apartment.

Dean was arrested and the apartment was searched.  The officers recovered “13 individually-wrapped pieces of crack cocaine and $200.00 in cash from a black ‘fanny pack,’ and a .32 caliber pistol from the drawer of an armoire.”  They also found a copy of the lease, which indicated Dean as the lessee – he “testified that he leased the apartment for his girlfriend because he was married.” 

After indictment, Dean moved to suppress and the motion was denied.   The trial court entered an opinion that 1) the police had reasonable suspicion sufficient to justify the search, or 2) that the entry was with consent, and that once they entered, plain view and search incident to arrest justified the seizure of the drugs and the handgun.  

Dean entered a conditional guilty plea, and appealed. 

ISSUE:
Is an arrest justified when evidence is found in plain view following a consent entry? 

HOLDING:
Yes

DISCUSSION:  Upon appeal, the Court upheld the trial court’s decision, which had found Officer Goins’ testimony to be more credible than Dean’s.  The Court held that by allowing the police into the apartment, Dean “exposed marijuana to the plain view of the police.”   The Court reviewed the plain view doctrine, and found that all three elements were “clearly satisfied.” (These elements are: 1) the officers were in a place where they had a right to be; 2) from that place they observed identifiable contraband; and 3) the contraband was also where the officers had a right to be.)   The Court also noted that the more thorough search of the apartment would likely also have been justified under the terms of his probation agreement – since he had leased an apartment and was apparently residing in that apartment, an address that he had not registered with his probation officer. 

The trial court’s judgment was upheld.

SEARCH & SEIZURE - CONSENT

Britt v. Com.
2006 WL 141590 (Ky. 2006)

UNPUBLISHED
NOTE:  This particular case involves only Britt, but other individuals mentioned in the summary are involved in criminal cases as well.
FACTS:  The Collier household (Teresa Collier and John Britt – her son – and Jerry Layton – Collier’s boyfriend) was under surveillance for three weeks by the Ballard County Sheriff’s Department.  Also implicated in the investigation were  several other people, James Swann and fiancée Amy Wilson (fugitives from Missouri), Jason Copeland, Angela Penrod (Britt’s girlfriend) and Teresa Summers (James Swann’s mother).  After that time, apparently, the SD got a search warrant and they found a methamphetamine lab at the Collier home.  A search of another home revealed supplies for making methamphetamine.

After that time, a drugstore employee notified the SD “regarding a suspicious woman who purchased pseudophedrine tablets on repeated occasions.”  The store informant gave a detailed description, and “[a]cting on this information, Deputy Jones initiated a traffic stop of the vehicle, driven by Teresa Summers.”   Summers initially denied, but eventually admitted, that she had purchased the pills and was taking them to the Collier residence.  Dep. Jones  did not detain her, but notified his agency of what he had learned.  He then “drove to the Collier residence with the intent to secure the premises, concerned that [Summers] would ‘tip off’ the occupants to destroy evidence because the police were suspicious.”  

Britt answered Jones’ knock, and stood aside to let him in.  Jones heard a toilet flush, and after ordering the occupants out of the room, Jones entered, finding Swann and Wilson flushing tablets.  Jones did not search the residence, instead, he “gathered the occupants in the front room and phoned the county attorney to secure a search warrant.”  Teresa Collier arrived and she gave written consent for a search.  Other officers joined Jones, and they searched, pursuant to the consent.  “After Swann was in custody, he admitted to flushing the pills and made other incriminating statements regarding manufacturing methamphetamine.”  

Testimony at trial indicated that James Swann was the “main cook” and that Britt was a “protégé, of sorts.”  Other members of the group “took turns purchasing ingredients … in hopes that the purchases would not raise suspicions.”  Wilson later stated that the meth produced was both for personal use and for sale, with the proceeds going into buying more ingredients.

Britt moved for suppression on the basis of an illegal search, as well as on a variety of other issues.   The trial court refused to suppress, finding that the initial entry was justified under exigent circumstances, and that the “subsequent search of the premises was conducted pursuant to written consent of the lessee.”  

Britt appealed.

ISSUE:
May a legal entry and search be made pursuant to a consent provided by an adult resident non-owner?
HOLDING:
Yes

DISCUSSION:  The Court noted that it was “unnecessary to rely on the exigent circumstances exception in this case.”  Instead, the Court stated, “Deputy Jones was allowed entry to the Collier home by [Britt], who is Collier’s son.”  As such, Deputy Jones’ initial entry was supported by Britt’s consent and he was permitted, based upon what occurred after his arrival, to secure “the premises until Teresa Collier arrived and gave consent to a full search.”  

The Court upheld the judgment of the Ballard Circuit Court.  

SEARCH & SEIZURE - CONSTRUCTIVE POSSESSION

McGuire v. Com.
2006 WL 587478 (Ky. App., 2006)

UNPUBLISHED


FACTS:  On the date of the arrest, McGuire was driving in Henderson.  Officers on bikes “observed him operating the vehicle after midnight without headlights.”  One of the officers yelled at him to turn on his headlights, and he “seemed surprised and drove off rapidly.”  They went after him, and after “a short pursuit,” two occupants of the car “got out and prepared to run.”  One officer yelled at them to stop, and identified himself as “police,” and “they got back in the car and drove off.”  Other officers joined the chase, and they got the vehicle to stop.  McGuire was arrested for reckless driving.  (Both passengers, one of whom had apparently gotten away, were also apprehended.) 

In searching the passenger compartment, officers found a substantial amount of crack cocaine on the passenger side floorboard, where it would have been accessible to both driver and passenger.  McGuire denied ownership, but he was “charged with its possession based on his dominion and control over it in the vehicle coupled with his attempts to avoid the police.”  

McGuire moved for suppression, and was denied, and was then eventually convicted.  He appealed.

ISSUE:
May the driver be arrested for drugs found on the passenger side floorboard?
HOLDING:
Yes
DISCUSSION:  McGuire argued that the position of the bag in the car indicated that it belonged to the passenger who had left the car.  However, the court noted that his being the driver of the car was only one factor indicating possession, but that also, he had fled, and flight could be considered “evidence of consciousness of guilt.”
 

The Court upheld the conviction. 

Allen v. Com.
2006 WL 29195 (Ky. 2006)

UNPUBLISHED
FACTS:  Allen was indicted on trafficking in methamphetamine, among other charges.  Allen conceded “that he was staying in the hotel room where a drug transaction took place,” and that he “passed a bag of methamphetamine from the seller … to the informant.”  He argued, however, “that he did not profit by this transaction and never owned or had dominion and control over the bag.”  (He also admitted that a search of the room revealed a second bag of methamphetamine, but stated “that he had only been in the hotel room for a few hours” and did not know it was there.)

Allen was subsequently convicted, not of trafficking, but of possession, and appealed.

ISSUE:
Is a brief contact with a bag containing contraband sufficient to support a conviction for possession? 


HOLDING:
Yes

DISCUSSION:  The appellate court agreed that there was sufficient evidence for the jury to have found that he was in actual possession of the drugs in question when he held the bag momentarily during the transaction, as well as in, at the least, constructive possession of the drugs found in the hotel room.  The Court also noted that “[n]o evidence emerged to connect these drugs with anyone else located in [Allen’s] room” and as such, it was certainly reasonable for a jury to find as it did.


The Court upheld the convictions.

SEARCH & SEIZURE – TERRY

Tucker v. Com.
2006 WL 358260 (Ky. App., 2006)
FACTS:  On December 1, 2003, “law enforcement authorities received a phone call from a person identifying himself as Jason Piercy stating that Robert Tucker had been threatening people with a gun, that Tucker was intoxicated, and that Tucker had driven away with a female companion.”  Piercy described the vehicle as a green vehicle resembling a Blazer or a Jimmy.  

Dep. Lester (Wayne Co. SO) was dispatched, and given all of the above  information except the caller’s name.  Knowing that Tucker lived in the Horse Hollow Apartments, Lester began his search there, and he quickly spotted a vehicle matching the description given.  Lester blocked in the vehicle and directed the driver to “come to him.”  He explained to Tucker what he had been told, and also explained “that a gun had been involved.”  Because Tucker had his hand in one pocket, Lester “grabbed Tucker’s arm and asked him where the gun was.”    Tucker said it was in his right pocket, and Lester reached in that pocket and secured the gun.  He then arrested Tucker. 

Tucker was indicted on driving on a DUI suspended license, DUI, possession of a firearm by a convicted felon and PFO 2nd.  Tucker moved to suppress the evidence, and when denied, entered a conditional guilty plea.  Tucker appealed.

ISSUE:
May a tipster (identifiable to the dispatcher, but not the officer) give information sufficient to perform a Terry stop? 


HOLDING:
Yes

DISCUSSION:  The Court treated the stop as a Terry stop, as previously adopted in Kentucky in Collier v. Com.
   Tucker argued that Lester did not have a “reasonable, articulable suspicion of criminal activity sufficient to justify the investigatory stop” and further, that since Lester “had not been informed of the source of the information related to [Tucker] in the call he received from the dispatcher,” the caller should be classified as “an uncorroborated anonymous tipster.”   However, the Court held that Lester properly considered the “totality of the circumstances he faced.”   Since Lester knew that the party providing the information had identified themselves to the dispatcher, and also had personal knowledge of the suspect, the Court held that the tip was not “an uncorroborated anonymous tip[ster]” but instead held it “was a tip or information provided by a person who identified himself to the law enforcement agency.”  As such, it was entitled to a “greater presumption of reliability than a tip from an anonymous informant.”  

Having ruled that the stop was proper, the Court found his “seizure of the gun from Tucker’s pocket [to be] valid.”  Lester knew that the allegation was “that Tucker had been threatening others with a gun and because Tucker was approaching him with his hand in his pocket, Deputy Lester had reason to believe that Tucker was armed and dangerous and, thus, had the right to search for the gun for his own protection.”

Tucker’s conviction was affirmed.
Parker v. Com.
2006 WL 73744 (Ky. 2006)

UNPUBLISHED
FACTS:
Officer Patrick (Lexington PD) “was riding his bicycle on patrol in the Dakota and West Seventh Street area in Lexington on August 21, 2004” in the evening hours “when he observed Parker crossing Dakota Street drinking a Corona beer.”  Officer Patrick approached Parker and asked for ID, whereupon, Parker “set the beer down and began yelling that the officer was harassing him.”  Patrick tried to calm him down, telling him he was simply going to give him a citation for drinking the beer in public.  Parker would not provide identification and “kept putting his hands in his pockets and act[ing] extremely nervous.”  

Officer Patrick became concerned that Parker had a weapon, given Parker’s “nervous and evasive behavior” including “agitation, putting his hands in his pockets despite the officer’s direction that he not do so, and moving around a lot.”  When asked to turn around for a pat down, Parker tried to walk away.  He was stopped by another officer, however, and was eventually patted down.  

During that frisk, Patrick felt an item in Parker’s pocket that he knew, from his experience, was a crack pipe.  When Patrick asked about it, Parker began screaming that he’d just picked it up and struggled to get away.  Patrick arrested him.  Parker continued to struggle and eventually pulled a screwdriver from his pocket.  At that point, Officer Patrick tased him.  The officers were finally able to get him under control and handcuff him, and during the search incident to the arrest, the officers retrieved the crack pipe as well as a gram of crack cocaine.  Parker was also found to be the subject of an outstanding warrant.

Parker was indicted, and a suppression hearing was held.  His request for suppression was denied and he entered a conditional guilty plea to some of the charges, and appealed.  

ISSUE:
May an officer take note of items that are not “weapons” during a pat down? 
HOLDING:
Yes

DISCUSSION:  Parker argued that he wasn’t drinking from the bottle in question, only that he was carrying it to throw away.  (He “extrapolates from that testimony that the officer’s only true motive to approach him was because of his race.”)  “However, it is reasonable for an officer who sees an individual walking on a public street with an open bottle of beer to believe that the individual is drinking in public.”  The Court found no reason to doubt that the officer’s initial intention was simply to write Parker a citation.  However, once the incident escalated and Parker’s behavior became agitated, the Court found that the officer’s suspicions,  and a pat down, were both justified.

Parker also argued that Patrick’s pat down went beyond the scope when he discovered the crack pipe.  However, the Court noted that while Patrick felt and identified the crack pipe, that he did not actually seize it until Parker began struggling and pulled out the screwdriver.  Parker was then arrested and the seizure of the crack pipe was pursuant to his lawful arrest. 

The Court upheld the Fayette Circuit Court’s judgment. 

SEARCH & SEIZURE - WARRANTS

Asher v. Com.
2006 WL 335902 (Ky. App., 2006)

UNPUBLISHED

FACTS:  In an “affidavit used by Kentucky State Trooper Scott Davenport to obtain the warrant to search Asher’s residence,”  Davenport used “information provided … by Christopher Cummings, who had been  arrested for possession of marijuana.”  Cummings had told Davenport that he’d bought marijuana from Asher, at Asher’s residence, a number of times, and that he’d done so just the night before his arrest.  Cummings stated that the drugs were sold from the first floor of the house and that “many people congregated there.”   Davenport had previously arrested people on that property.  Following up on this information from Cummings, Davenport watched the property for some time and confirmed that “various people [were] around the house, on the porch and in the doorway.”   Davenport sought and received a warrant.  In serving the warrant, officers secured the outside perimeter, and Davenport, accompanied by Trooper Feiger, went to the front door.  They watched, through the door window, people sitting around a table, apparently rolling marijuana cigarettes. “Feiger then knocked and announced” the warrant and “when he grabbed the doorknob” found that the door was not locked.  They saw Asher’s wife moving away from the table and the officers immediately entered.  Asher’s daughter threw a plate on the floor, scattering the marijuana.  Based on what was found after entry, the troopers arrested Asher for methamphetamine trafficking. Asher requested suppression, but was denied.

Asher was convicted in the Pendleton Circuit Court, and he appealed.

ISSUE:
May officers with a warrant enter after knocking but without waiting, if they reasonably believe that evidence will be destroyed? 

HOLDING:
Yes

DISCUSSION:  Asher first argued that the warrant was invalid because Davenport did not include Cummings’ name in the affidavit, identifying him only as an informant.   Asher contended that Davenport’s characterization of Cummings as an informant who had provided reliable information in the past misled the trial commissioner to believe that the information had led to a warrant, which was not the case, apparently.   Instead, the information provided in the past “consisted of confessions of his own guilt.”  Davenport stated that he knew Cummings and that in the past, he’d always been honest even when his statements were self-incriminating.   The Court upheld the warrant, finding no evidence that it was false or misleading. 

Asher then argued that the police failed to wait a sufficient time after announcing their presence and before entering.  Both officers agreed they entered within seconds of the knock.   Asher “conceded that under certain circumstances, officers with a warrant may enter immediately after knocking or dispense with knocking altogether” but argued that  destruction of evidence that would justify the entry did not exist in this case.  

Rejecting this argument, the appellate court upheld the trial court. Although the Court agreed that there is no blanket exception to the knock and announce requirement for drug cases, it found that the troopers’ belief that the evidence might be destroyed if they waited was reasonable.  In addition, since the door was unlocked, they did not destroy any property to enter the residence.  

The Court upheld the conviction.

SEARCH & SEIZURE – DRUG DOG

Com. v. Baldwin

2006 WL 437386 (Ky. App. 2006)

UNPUBLISHED
FACTS:  On October 15, 2002, Deputy Larson (Boone Co. SO) “completed an affidavit in support of a request for a search warrant of Units 825, 826 and 828 of the Mt. Zion Storage facility,” citing therein information from a CI and from the use of Niko, a drug detection dog.  Upon executing the warrant, the deputies found drugs and other items in Unit 825, and Baldwin was charged for that offense.

Baldwin requested suppression, arguing that Larson had no right to be on the storage unit property.  He also challenged Niko’s qualifications.   At the suppression hearing, Niko’s handler stated that Niko was 95% accurate, but Baldwin’s expert stated that, based upon discovery provided to the defense he believed that Niko was unreliable, and noted that “there are no Kentucky or national standards as to drug detection dog training.”  

Baldwin also contested information from the CI that had directed the officers to the storage facility units.

The Circuit Court granted the motion to suppress, and rendered a lengthy opinion, analyzing “drug detection dog standards and certification” and devised a “balancing test for analyzing future cases.”   It also stated that Niko’s alert did not establish probable cause. 

The Commonwealth appealed. 

ISSUE:
Must a drug dog be “certified” to be considered reliable?
HOLDING:
No

DISCUSSION:  The Court noted that the “totality of the circumstances test should be used to establish whether probable cause exists.”  The Court found that the affidavit was sufficient to find probable cause to search the storage units.  The fact that Niko is not “certified” – in the ordinary meaning of the term - is immaterial, in that “such certification did not exist at the time of the search.”  (However, the court noted that “the concept of state or federal certification of drug detection dogs and handlers” is a worthy one, thus leaving open the possibility that it might rule differently in a future case, particularly if the legislature adopts appropriate standards.) 

As for the informant, the court agreed that a “mere statement that an informant is reliable, without more, is insufficient in and of itself to establish the informant’s credibility for purposes of issuing a search warrant” – but it can be corroborated by further “independent police investigation to establish probable cause.”   The Court gives “great deference” to the lower court’s finding of probable cause in such situations, as long as there is a “substantial basis” to uphold the warrant.   
The Court reversed the suppression and remanded the case for further proceedings.

SEARCH & SEIZURE - VEHICLE STOPS


Rice v. Com.
2006 WL 436123 (Ky. 2006)

UNPUBLISHED

FACTS:  On January 25, 2004, Officer Taylor (Elsmere PD) watched Rice “leave the Elsmere Minit-Mart and get into the passenger side of his 1989 red Cadillac, which at the time, was being driven by Troy Brown.”  Taylor knew Rice and believed that there was an outstanding warrant for him.   Taylor pulled behind the vehicle, walked up and knocked on the passenger-side window.  When Rice rolled it down, “Taylor informed him that he believed there was an outstanding warrant for his arrest.”  Rice disagreed, but dispatch confirmed there was an active warrant.  

Taylor told Rice to get out, but Rice “rolled up his window, spoke to the driver and put his left hand in his pocket.”   At trial, Taylor testified that “he saw the tip of a plastic baggie in Rice’s left hand which was partially in his pants pocket.”  Rice then fled from the car, and “Taylor pursued him on foot” until Rice gave up.  When Rice was searched, however, “no contraband was found in his possession.”  Rice was taken to the station by another officer, and “Taylor then retraced his flight path to see if Rice had divested himself of any contraband during the flight,” but found nothing.   Taylor returned to the Cadillac, which Officer Girdler had secured.  Troy Brown was not in the vehicle at the time.  Taylor called to have the vehicle towed from the lot.

Before the vehicle was towed, however, Taylor searched it, and found two baggies, one inside the other, containing over 5 grams of crack cocaine, on the rear, passenger-side floorboard, and a magazine containing five rounds.  

Rice was charged, moved for suppression, and was denied.  At the trial, Sgt. Stephens (Northern Kentucky Drug Strike Force) testified as an expert witness regarding trafficking.  Sgt. Stephens stated that users would normally only have very small amounts in their possession, as that was all they could afford at one time, and that “dealers often had ‘corner cut bags’ to hold small rocks of crack for sale.”  Rice had in his constructive possession 5.14 grams, far in excess of the .01 to .03 grams a user might reasonably be expected to have.  With regards to the magazine, Stephens also testified that dealers often carry weapons, even though in this case, no weapons were found.  (The defense objected that it had not been given notice that he would testify, and the trial court also denied that objection, stating that the court rules did not require it.)

Rice was convicted of trafficking in a controlled substance, and PFO.  Rice appealed.

ISSUE:
May officers search a vehicle which an arrested party has recently occupied?

HOLDING:
Yes

DISCUSSION:  Rice argued the search was unreasonable and thus, unconstitutional.  The Court noted that the facts (as related above) were undisputed, but that the trial court “did verbally mention from the bench that there was a ‘sort of a combination’ of different theories justifying the search” – finding, ultimately, “three separate and independent grounds for justifying the search.”  

First, the Court looked to Thornton v. U.S. to find that “an officer can search the passenger compartment of a vehicle incident to a lawful arrest of a ‘recent occupant,’”
  finding it to be a “natural extension of New York v. Belton.
”   The Court particularly noted that Belton and Thornton both are not “based upon the fact that the arrestee might grab a weapon or evidentiary item from [the] car,” since in both cases, the arrested subject was presumably already secure.   Given the circumstances just prior to Rice’s arrest, the court found “sufficient justification for searching [Rice’s] vehicle as soon as practical after the arrest and the search of the flight path.”   The search was proper, “notwithstanding that [Rice] fled the vehicle.”  

With regards to Sgt. Stephens’ testimony, the Court noted that the prosecution had stated that “an expert is always called in possession versus trafficking cases.”  In fact, when the defense counsel had alleged surprise, the trial court stated “[d]efense attorneys can’t play stupid.”  In the past, the Court noted that the “Commonwealth was under no duty to give information to the accused as to what proof would be introduced, except such as was conveyed through the charge set out in the indictment.”   The Court further stated that RCr
 7.26 required that any written statements or reports must be provided to the defense, but that under RCr 7.24, witness lists are not required and they cannot be compelled.  The Court continued, stating that “[t]rained police officers, relying on their personal experience, routinely testify that certain quantities of drugs are more consistent with dealing, rather than personal use.”   

The Court concluded by stated that “[s]imply put, the issue faced by [Rice] was one that [Rice] knew would be an issue in this type of case and his right to confront the issue and his right to cross-examine the opposing witnesses were not impinged by the rulings of the court.” 

The Court also agreed that even though no weapons were found, there was opportunity, “however, for [a] pistol to have been secreted away” – had there been one.  Finding “the clip was relevant circumstantial evidence that there had been a pistol in [Rice’s] vehicle at one time or another” and as such, the testimony was appropriate.

Rice’s conviction was affirmed.

Garcia/Letkeman v. Com.
185 S.W.3d 658 (Ky. App. 2006)
PUBLISHED
FACTS:  On March 6, 2004, Garcia (driver) and Letkeman (passenger) were traveling on I-64 in Franklin County.  Trooper Devasher (KSP) “approached the vehicle and noticed the vehicle quickly changed to the right lane.” Devasher pulled alongside and saw that Garcia “looked nervous because he avoided making eye contact with the trooper and kept a ‘death grip’ on the steering wheel of the vehicle.”   Devasher “observed cracks in the windshield of Garcia’s vehicle and thought the cracks impaired Garcia’s forward vision.”   He stopped the vehicle for that violation.  

Devasher questioned Garcia in both Spanish and English, and believed that Garcia “spoke English very well.”  Devasher questioned both occupants of the car and their stories “concerning their travel plans fell apart upon further questioning.”  (They also had no luggage for the stated trip to Virginia.) 

Trooper Devasher cited Garcia for the cracked windshield under KRS 189.110.  He then asked consent to search the car, and “Garcia nodded affirmatively and pointed to the vehicle.”  The search revealed ten bricks of marijuana in the trunk.   Both men were indicted for trafficking in marijuana, and both filed motions to suppress.  The trial court eventually denied both motions.  

Both Garcia and Letkeman entered conditional guilty pleas, and appealed.

ISSUE:
Is a slightly cracked windshield sufficient to make a vehicle stop?

HOLDING:
No

DISCUSSION:  Garcia, the driver, contended that “the stop of his vehicle based upon the cracked windshield was improper” – and not a violation of KRS 189.110.  The court noted that the “occurrence of a traffic violation is recognized as sufficient justification to warrant a stop of a motor vehicle.”
  The Court reviewed the statute in question and concluded that it did not “set forth an express or implied proscription against cracks in a vehicle’s windshield.”  As such, “the Commonwealth cannot justify the stop of Garcia’s vehicle upon” that statute.  The Commonwealth put forth an alternative statute, KRS 189.020, but the court concluded that statute did not pertain to cracked windshields but only to nuisances in the same family as those listed, such as smoke and noise.   The Court also noted that the statute could be used to “protect the rights of other traffic” – but found that it would require a windshield cracked so badly that it truly impaired the forward vision, and that the evidence in this case indicated that the windshield suffered from only a few hairline cracks.   

The Court further rejected the Commonwealth’s attempt to “justify the stop as an investigatory stop based upon reasonable suspicion of criminal activity under” Terry.  It stated that “the articulated facts set forth by Trooper Devasher were Garcia’s nervousness, lane change, failure to make eye contact, ‘death grip’ on the steering wheel, and out-of-state license plate.”  The Court found that “these facts describe a substantial number of drivers on our highways and constitute an innocuous mirage created in an attempt to retrospectively justify the stop.”   Under the Commonwealth’s logic, “ordinary law abiding citizens could be subjected to a stop by police based upon routine driving habits.”  

The Court held the stop to be improper, and that the marijuana should have thus been suppressed in the case against Garcia. 

The Court then moved on to Letkeman’s case.  The Court held that “[t]o have standing to contest a search and seizure, an individual must possess a legitimate expectation of privacy in the area searched or property seized.”   In Smith v. Maryland, the Court described the two part process of determining whether a legitimate expectation of privacy exists – first, if the party subjectively exhibits that expectation, and second, whether it is an objectively reasonable expectation.
   In this case, the Court could not find that Letkeman “possessed a reasonable expectation of privacy in the vehicle” as he appeared to be merely a passenger lacking any ownership or possessory interest.  Such passengers have been held to lack a sufficient privacy interest.”
   

Letkeman did, however, claim ownership of the marijuana and contended that “such ownership in the property seized confers standing.”  However, the Court had also previously held that was not the case.
   The Court found that Letkeman had no objective expectation of privacy in the trunk of a vehicle in which he was a passenger, given that the marijuana wasn’t even in a piece of luggage, but was simply in the rear storage compartment. 

Letkeman also argued that he was detained too long by Devasher – apparently there was a thirty minute delay while waiting for a second trooper to arrive.  However, the Court found that Devasher was performing activities that were reasonable under the circumstances – such as checking the vehicle registration and Garcia’s out-of-state license – and found the delay appropriate.

Finally, Letkeman argued that the statement he made following his arrest should be suppressed, stating that he did not “voluntarily and knowingly waive his rights” under Miranda, and that he did not understand English sufficiently to understand the rights.  (He claimed his primary language to be Spanish.)  The Court reviewed the facts, however, and found that it had no reason to doubt that Letkeman spoke English sufficiently to understand his rights as given by the troopers. 

Letkeman’s plea was upheld.
Bowersmith v. Com.
Not Reported in S.W.3d, 2006 WL 572355 (Ky. App., 2006)
UNPUBLISHED

FACTS:  On the date in question, Officer Slack (Radcliff PD) he was informed by dispatch “that an anonymous 911 call reported that a person in a black Lincoln was traveling south on US 31W and possibly driving while intoxicated.”  The tipster “gave the approximate location of the vehicle and its license plate number.”  Slack located the vehicle, and stopped it “after observing it slightly cross the yellow line into the median.”  

As soon as he walked up, he “immediately detected an odor of marijuana.”  Slack asked the driver for his required documents, and upon being provided same, saw that the insurance card had expired.   He then asked the driver (Bowersmith) to step out, and saw that the driver “had a knife attached to his pocket or belt.”  Slack asked him to take off the knife, and he did so, placing it in a “pouch on the driver’s side door.”  Slack asked for consent to search the car, and Bowersmith agreed. 

In that search, Slack found a “mostly smoked marijuana cigarette in the ashtray and a marijuana seed on the floorboard of the passenger side of the vehicle.”  Bowersmith was then arrested.  A further search of the vehicle revealed a small amount of methamphetamine in a plastic bag. 

Bowersmith was charged, and requested suppression.   The Court found sufficient reasonable suspicion to stop the vehicle, based upon the initial tip, corroborated by the officer’s own observations. 

ISSUE:
Is the odor of marijuana, perceived during an otherwise appropriate traffic stop, sufficient to lengthen the duration of the stop? 

HOLDING:
Yes
DISCUSSION:  Bowersmith claimed that the two factors relied upon by the trial court were not sufficient to “authorize the traffic stop.”   He asserted that “the tip contained no predictive information by which the police could verify that the person giving the tip had ‘inside’ knowledge of what was alleged to be illegal activity.”    However, the appellate court rejected the necessity to “find that the tip alone provided reasonable suspicion, because Officer Slack obtained independent evidence of wrongdoing in his personal observation that [Bowersmith] was driving erratically.”  As such, it was unnecessary to find any “predictive information” in the tip.”

Bowersmith challenged “the officer’s claim that he observed [Bowersmith] cross the yellow line into the median by arguing that the officer did not allege a traffic violation until he testified at the suppression hearing,” noting “that fact is absence [sic] from the officer’s initial report.”   The Court did not “find it critical” that the report did not include that information, in that he testified to it in the suppression hearing, and the trial court found his testimony credible.

Bowersmith also argued that once Slack determined that he was not impaired, he was obligated to terminate the stop.  However, the Court found that the odor “led to the accompanying reasonable suspicion that illegal drug activity was afoot” and a “continuation of the stop was permissible in order to investigate the reasonable suspicion of illegal drug activity.” 

Finally, Bowersmith argued that the “odor of marijuana from the vehicle did not provide probable cause to arrest him,” as it “could have lingered from a previous occupant of the vehicle.”  The Commonwealth countered that he was not arrested ”on the basis of the odor of marijuana, but because marijuana was present in the vehicle and accessible to him.”   The Court, however, refused to consider the claim because it had not been properly reserved in the trial court proceeding.”

Bowersmith’s conviction was affirmed.

NOTE:  Despite the Court’s holding, it is still good practice to describe the reason for the interaction, in this case, an alleged traffic violation, in the narrative of the citation.  Citing for that violation is advisable.

Stephens v. Com.
Not Reported in S.W.3d, 2006 WL 751990 (Ky. App., 2006)
UNPUBLISHED

FACTS:  On the afternoon in question, Officer Larrabee (Lexington PD) was doing surveillance in the area of Coolavin Park, “specifically monitoring the first two breezeways of the first apartment building that were known to be a place where young men would congregate to sell narcotics.”   He watched “young men gather at the first breezeway only to disperse and run into an apartment when they noticed him.” (Larrabee was apparently in uniform and in a marked car.)   He then saw “Stephens slowly walk into the second breezeway.”  She glanced toward the officer but continued walking, and he lost sight of her.  The officer was momentarily distracted by a person asking directions, and then saw “Stephens leave the second breezeway and walk toward the parking lot exit.”   She had been in the breezeway some three minutes.  She glanced at him again and “acted ‘real nervous.’”  She approached the person who had asked Larrabee directions, and spoke to another passenger in that car, and the driver of that car then “confirmed to the officer that Stephens was looking for her sister.”   Larrabee found it odd that she’d approached the citizen rather than him to ask a question.  The other citizen drove off.

Larrabee got out of his car and called to Stephens, asking to talk to her, and she stopped and turned toward him.  He asked what she was doing, and she said she was looking for her sister.  He asked her for ID, and she stated she had none, so he asked for name, DOB and SSN.  She gave him a false name and an DOB that didn’t match her stated age, and when he pointed that out, she corrected the year.  No record was returned on that information.  Larrabee warned her that she was expected to give the correct information and she repeated that false name.  She told him she had a Florida OL, but a check there still returned a “no record found.”  Larrabee asked her if she had any drugs or paraphernalia on her person, and she denied it, and gave him consent to do a search for drugs.  He found a “crack pipe in an inner pocket of her coat.”   She was charged with possession of paraphernalia and for giving a false name.  (He also indicated that “her name was possibly Brandy S. Stephens,” although the opinion does not indicate how he came by that information.)

During a search at the jail, 3 rocks of crack cocaine were found, and she was charged with possession of that, as well.  

Stephens asked for suppression of the evidence.  At the hearing, she testified that she was looking for her sister, Amber, that day.  She stated that when Larrabee called to her, and stopped her, she did not feel free to leave, and gave another sister’s name because she thought there might be an outstanding warrant under her name in Scott County.  The trial court denied the suppression. Stephens took a conditional guilty plea, and appealed.

ISSUE:
Is simply being in a high crime area, and in the general area as possible drug dealers, sufficient to justify an investigatory stop?

HOLDING:
No

DISCUSSION:  Stephens argued that Larrabee lacked a “reasonable, articulable suspicion for the initial investigatory stop.”  The Court detailed the undisputed facts.  However, the Court found that the “stop herein was based on Stephens’ presence and actions in a high drug traffic area.”  During the three minutes she was in the area, “she was continually moving appropriately and purposefully, activity not generally likened to ‘loitering.”  She was “not trespassing or in apparent violation of any law.”  She was “never close in proximity to the suspected drug dealers, and before the officer decided to stop her, he knew that Stephens had a purpose in the area.”  

In addition, while the officer characterized her behavior as “real nervous,” her actions were not “evasive or suspicious.”   The Court did not find the inferences sufficient to “support a reasonable articulable suspicion to support an investigative stop.”  Larrabee himself stated that had she not cooperated with his initial request for her to stop, he would have detained her.  “As such, under the facts of this case the initial investigative stop occurred when the officer called to Stephens and asked what she was doing, and not when she was patted down.”  

The trial court’s decision not to suppress the evidence was overturned, and the case was remanded for a withdrawal of Stephens’s guilty plea.
SEARCH & SEIZURE - INCIDENT TO ARREST
Clemons v. Com.
2006 WL 73619 (Ky. 2006)
UNPUBLISHED

FACTS: 
On the day in question, Clemons was stopped by a Fayette County officer who noticed that Clemons’ vehicle had only one working headlight.  The officer asked for and received an operator’s license from the driver, Clemons, but a check confirmed that it was suspended for DUI.  (Clemons also had no proof of insurance.)  Clemons was arrested.  The officer found $2,000 in cash on Clemons’ person during the initial search.  After the officer secured Clemons in her vehicle, the officer searched Clemons’ car and found 67 Xanax pills in a bottle with his name on it, and the citation narrative indicated that they were his prescription.  

Subsequently, Clemons was charged with trafficking in a controlled substance and related offenses.  He moved to suppress all evidence found, and the trial court denied the motion.  (The Court noted that at the pre-trial suppression hearing, the “officer testified that she searched Clemons’ car because he had in excess of $1,000 on his person when he was stopped; because he used  his cell phone while she was checking his license and because third parties came and requested possession of the car after Clemons was arrested.”) 

Clemons took an Alford plea, and appealed.

ISSUE:
Does the fact that an arrest is for a “minor traffic offense” negate the ability to search the vehicle incident to the arrest?
HOLDING:
No
DISCUSSION:  The Commonwealth argued the search was proper under “incident to arrest,” pursuant to Com. v. Ramsey.
   However, Clemons argued that under Clark v. Com., that a search was prohibited when the stop was for a “minor traffic offense.”
   However, the Court noted that “the search of his person and his behavior after being stopped gave rise to a reasonable suspicion that the car might contain evidence of a separate crime” and held the search appropriate.

The Court upheld the conviction.

NOTE:  Kentucky has effectively repealed the concept that vehicle searches incident to arrest are not permitted when the arrest is for a minor traffic offense.
SEARCH & SEIZURE - CARROLL DOCTRINE
Blackford v. Com.
2006 WL 202339 (Ky. 2006)
UNPUBLISHED

FACTS: 
On April 30, 2004, undercover Lexington PD officers “observed what appeared to be a hand-to-hand drug transaction” in the Winburn area.  Information concerning the transaction, as well as a description of the driver, the vehicle involved and the direction of travel, were radioed to Officer Shirley, who was in uniform. 

Officer Shirley quickly located the vehicle and made a stop.  Upon request, Blackford produced his license but Shirley observed that he was “fidgety and extremely nervous.”  Officer Shirley asked Blackford to get out of the vehicle and he did a pat down.  Officer Shirley “felt a bulge” in Blackford’s pants pocket and asked what he was, but Blackford “pushed free and ran away.”  Shirley lost sight of Blackford but other officers joined the pursuit and he was apprehended several minutes later.  Shirley returned to Blackford’s car and searched it, finding a loaded handgun, scales and a small amount of marijuana.  
Blacked moved for suppression of the evidence in the car, which was denied.  He took a conditional guilty plea and appealed.

ISSUE:
May officers search a vehicle when they have probable cause to believe the vehicle contains contraband? 
HOLDING:
Yes
DISCUSSION:  Blackford argued that the “search of his car was unlawful as it was not supported by probable cause.”  The Commonwealth argued that his flight from the car constituted an abandonment, but also that even if the Court found that Blackford retained a right to privacy in the car, that the “search was adequately supported by probable cause.”  

First, the Court agreed that someone who has abandoned property has also abandoned standing to challenge the search of such property.
  The appellate court agreed that Blackford’s actions constituted an abandonment, but since it acknowledged that the trial court did not find that to be so, the appellate also elected to address the Commonwealth’s second argument.

The trial court had upheld the search under the “automobile exception to the warrant requirements” of the Fourth and Fourteenth Amendments.  In Clark v. Com., the Court had found that that exception permitted the search of a vehicle when “probable cause exists to believe that contraband or evidence of a crime will be found in the vehicle.”
 The Court noted that there was no question but that the initial stop was “anything other than legitimate” and further addressed that all of the information available to Shirley “strongly suggested that Blackford was engaged in the narcotics trade and that evidence of the recently observed drug transaction would likely be found in his automobile.” 

The Court upheld the Fayette Circuit Court’s judgment.

SEARCH & SEIZURE - COMMUNITY CARETAKING

Stogner v. Com.
2006 WL 358269 (Ky. App. 2006)

UNPUBLISHED
FACTS:  On the date in question, the arresting officer testified that he “observed the vehicle driven by Stogner pull into the gated entrance of a restricted area, turn around and pull to the side of the road.”  The officer pulled in behind Stogner, at an angle and with his headlights on.  The officer did not activate his emergency lights.  The officer “observed the passenger in the vehicle move both hands as if hiding something by the passenger door,” and the officer approached and “told the occupants to keep their hands up where he could see them.”  They did so.  The officer asked about weapons, and Stogner “replied that he had a pocket knife.”  As Stogner emptied his pocket, the officer also spotted four lithium batteries.

The officer shined his flashlight into the car, and saw “additional items which may be used in the manufacture of methamphetamine in the back of the vehicle.”  In addition, he detected the odor of ether.  Stogner refused consent to a search of the vehicle.  The officer “called for a back up police unit and went to obtain a search warrant.”  Eventually, the vehicle was searched and additional items related to manufacturing methamphetamine were found, along with marijuana and drug paraphernalia. 

Stogner requested suppression and was denied, finding that the trooper did not “make a stop of the vehicle,” but instead, “encountered the vehicle stopped near a restricted area.” The trial court noted that the officer “had the right, if not the duty, to investigate their circumstances to see if they needed help.”   In addition, the trial court held that the trooper would have had sufficient cause to search the vehicle immediately, under the circumstances.
  The trial court denied the motion to suppress, and Stogner entered a conditional guilty plea.  He appealed.

ISSUE:
Is an officer on foot, approaching an already stopped vehicle, considered to be making a seizure?

HOLDING:
No

DISCUSSION:  The appellate court stated that Stogner insisted that his car was “stopped,” although he agreed that his vehicle was “parked by the side of the road when approached by the officer.”  The Court agreed, however that it was “more realistic” to accept “Stogner’s assertion that when the officer approached Stogner’s vehicle, it was a traffic stop because when the officer pulled up, they did not feel free to leave.”   At most, however, it was a Terry stop.  The Court concluded that, in fact, the “officer’s approach of the vehicle by the side of the road was not a stop or seizure” at all.”   As noted above, the officer did not activate his emergency lights, he did not block Stogner’s car, and he was parked some 50-75 feet in front of the car.  The officer did nothing that constituted a “show of authority.” 

Certainly at the time the officer told them to keep their hands in sight, and when he searched them for weapons, the situation had become a seizure.  The Court noted that the “passenger’s furtive movements justified the limited intrusion of the seizure and pat down of Stogner and his passenger.”
  

Stogner further argued that the officer lacked probable cause for a warrant, but the Court noted that since it had already concluded the officer was justified in standing beside the car, and because the items inside the car were in plain view from that vantage point, the court found no basis to suppress the evidence.


Stogner’s conviction was affirmed. 

SEARCH & SEIZURE - ANONYMOUS TIPS

Spanos v. Com.
Not Reported in S.W.3d, 2006 WL 509399 (Ky.App., 2006)

UNPUBLISHED

FACTS:  On March 11, 2004, an unidentified caller reported to Covington 911 that a specifically described male subject had dropped a gun while walking down the street and had then picked it up and wrapped it in his jacket.
   Dispatch issued a call concerning the man.   A few minutes after the call, “Officer Matt Hugenberg and his trainee spotted Spanos, whom they identified as matching the suspect’s description, approximately seven blocks from the location described in the call.”  (However, Spanos was wearing black sweat pants, rather than jeans, as mentioned in the dispatch, and the initial caller did not mention his long hair and goatee) They “exited their cruiser with their guns drawn on Spanos.”  After Spanos was secured and told why he was stopped, “he admitted that a gun was concealed in his jacket.” 

Spanos was eventually charged, and convicted, on possession of a handgun by a convicted felon, and PFO.  He moved for suppression, on the basis that the seizure was unlawful.  Spanos took an (apparently) conditional guilty plea, and appealed.

ISSUE:
Is an  call from an unidentified caller, concerning a person with a gun, sufficient to trigger a Terry stop? 
HOLDING:
No (but see discussion)

DISCUSSION:   The Court noted that “[a]n investigatory stop must be supported by an officer’s reasonable, articulable suspicion that a violation of the law is occurring.”
   The Court equated this to the situation in Florida v. J.L. – which held that “an anonymous tip that a person is carrying a gun is, without more, insufficient to justify a police officer’s stop and frisk of that person.”
  

However, the trial court had “reasoned that the police knew from where the call came, and that the call otherwise had indicia of trustworthiness” and as such, was not anonymous.  (The caller gave her location during the call, and there is evidence that a Covington officers actually spoke to the caller or her companion, apparently finding them  “pursuant to caller identification” and got a better description of the suspect, and that the caller’s name and address were in the file.)  However, the appellate court ruled that “[a]bsent proof that the officer knew more than was provided in the recorded phone call,” the Court found that J.L. was the controlling precedent in the case.  


The Court found that the trial court was in error in not suppressing the evidence, and its decision was reversed. 

NOTE:  This case illustrates the need to record such details on the citation. 
TRIAL PROCEDURE

Early v. Com.
2006 WL 307864 (Ky. App. 2006)

UNPUBLISHED

FACTS: 
In July, 2004, Henderson PD officers attempted to stop Early for a traffic violation.   Officer Burke pursued him “across the Ohio River into Indiana, where Burke discontinued pursuit and notified Indiana authorities by radio.”  During the chase, “Early forced other drivers off the road and ran a red light at the state line.”  He was captured by Evansville police and charged with resisting arrest in Indiana. 

Early quickly pled guilty to the Indiana charges and then entered a conditional guilty plea in Kentucky, arguing that his prior plea in Indiana served as a double jeopardy bar to a prosecution in Kentucky for actions arising from the same incident.

ISSUE:
May a person be charged in two states for actions arising out of a continuous course of action? 

HOLDING:
Yes

DISCUSSION:  The Court noted that the “most critical flaw” in Early’s allegation was that “he was charged in Indiana for conduct that took place in Indiana, and that he was charged in Kentucky for conduct that took place in Kentucky.”  Even had the Court agreed that he could not be charged twice, the Court agreed that his conduct was properly charged in the respective states in which each of his offenses was committed.

The Court upheld his plea. 
Washabaugh v. Com.
Not Reported in S.W.3d, 2006 WL 572714 (Ky. App., 2006)

UNPUBLISHED

FACTS:  On the evening of September 16, 2004,”Washabaugh presented a check [for either $450 or $470] from that checkbook to the owner of the Thriftway Food Mart” in Lexington.  The owner, Rayyan, attempted to verify the check, but because it was after banking hours, he was unable to do so.  Rayyan also left a message on the answering machine of Mr. Young, the owner of the checkbook, asking about it.  Because he was unable to verify it, Rayyan refused to cash it and returned it to Washabaugh. 

The next day, Rayyan received a call from Young, who had discovered in the meantime that his checkbook, and some loose change, was missing from his car.  Young reported the theft and closed the account.  

Washabaugh was eventually indicted and convicted of criminal possession of a forged instrument in the second-degree and PFO.  Washabaugh appealed.

ISSUE:
Is information about a theft relevant to show how a person came into possession of a stolen item, when the individual is not being tried for the actual theft?

HOLDING:
Yes

DISCUSSION:  Washabaugh argued that he was denied a fair trial in that evidence of other crimes was introduced, specifically, “testimony from Mr. Young as to the break-in of the car and theft of the checkbook,” along with testimony from the investigating officer as to the number of break-ins investigated each year in the jurisdiction.  

The Court found, however, that “the manner in which Mr. Young lost the checkbook was admissible under KRE 404(b)(1) as relevant to show Washabaugh’s opportunity to possess the forged check.”  The theft was “inextricably intertwined” with the charge, and could be used “to establish how Washabaugh could have possession of the forged check only hours after the loss.”  

The Court found the testimony to be appropriate,  did not unfairly prejudice on the case, and did not have a substantial effect on the outcome of the case. 

The Court upheld Washabaugh’s conviction.

EVIDENCE – CHAIN OF CUSTODY

Thomas v. Com.
2006 WL 335848 (Ky App. 2006)

UNPUBLISHED
FACTS:   Howard was a paid CI for the Hardin County Sheriff’s Office, and by 2002, had “participated in roughly 106 controlled drug purchases.”  On July 30, 2002, he “arranged to buy drugs from Thomas.”  Prior to the buy, Howard met with detectives who searched him and gave him money, and he proceeded to buy marijuana from Thomas.  Howard followed the same procedure on August 5, but bought methamphetamine, instead.  He purchased meth again on August 14.  

Thomas was indicted in February 2004 on a variety of drug charges.  The forensic chemist testified that she opened the kit submitted by the arresting officers that it appeared intact, and that she tested the drug evidence inside and resealed the kit.  Thomas was eventually convicted.   He appealed.

ISSUE:
Must the prosecution offer a perfect chain of custody for physical evidence to be admissible?

HOLDING:
No

DISCUSSION:   Thomas took issue with the chain of custody on the drug evidence.  He argued that especially because 18 months passed between the “commission of the crimes and the indictment, the chain of custody was vitally important.”  Thomas insisted that since “Danny Payne” – who apparently transported the sample to the lab, and “E. Wilson” – who apparently accepted the sample at the lab – did not testify, that there was a “fatal break in the chain of custody.”  

The Court reviewed the trial court’s decision.  It noted that the “purpose for establishing a chain of custody is to insure that the physical evidence proffered is the same physical evidence that was involved in the alleged crime and that this physical evidence has remained materially unaltered.”  However, “it is not necessary for the party offering the evidence to establish a perfect chain of custody.”
  Nor is it required that the party offering the evidence “eliminate all possibility of tampering or misidentification.”  Any deficiencies in the chain of custody “go to the weight of the evidence not its admissibility.”   The Court noted that there was a reasonable probability, at a minimum, that the drugs tested were the “same drugs sold by Thomas.”  As such, the trial court did not err in admitting the evidence.


The conviction was upheld.

EVIDENCE - PHOTOS
Cissell v. Com.
2006 WL 141613 (Ky. 2006)
UNPUBLISHED

FACTS:  Cissell and his girlfriend, Roberts, “lived together in a Louisville residence with their three biological children,” including 3-year-old, K.C., the victim.   Cissell’s mother arrived at about 10:30 a.m. on June 14, 2002 to pick up the children, so that Cissell could go to look for work.  (Roberts had left for her job about 7:30 a.m.)  The grandmother found K.C. bleeding heavily from the vagina and she took Cissell and K.C. to Roberts’ workplace, where she picked up Roberts.  They then left the other children with Roberts’ grandmother and proceeded to the hospital.
The emergency room exam revealed that K.C. had a “large vaginal laceration that penetrated into her rectum.”  There was also bruising on her inner thighs.  The forensic pediatrician concluded that she had suffered penetration from an object too large for her vaginal canal, consistent with an adult penis or other similar object.  She further noted it was not consistent with an accident.   K.C. underwent surgical repair for the laceration.

Det. Whelan (Louisville Metro PD) interviewed all parties, and Cissell denied having caused the injury.  Roberts agreed to a search of the house, and several items, including K.C.’s bloody clothing and a “toilet plunger with traces of K.C.’s blood on the end of the handle” were recovered. 

Cissell was indicted.  Prior to trial, he made several motions in limine
 to exclude certain evidence, which were denied.  Cissell was convicted of both Rape and Assault in the First Degree.  Cissell appealed.
ISSUE:
May graphic photos be used as evidence? 

HOLDING:
Yes

DISCUSSION:  Cissell argued that photos taken of the injury were “unduly prejudicial.”  Certain photos were taken just prior to surgery and in one, in “order to fully display the nature and extent of the injury,”  the photo “shows a nurse inserting her fingertip into the rectal cavity and through the tear in the vaginal cavity.”  Other photos showed the same area without that enhancement.  The Commonwealth argued that the photos, although graphic, were relevant to “show the depth and extent of the injury, and to refute Cissell’s assertion that the injury was from an accidental fall.”   
In this case, the Court held that the “nature of the physical injury was critical in refuting [Cissell’s] claim that the injuries resulted from an accidental fall.”  While there was also testimony, the “photographic, demonstrative evidence was a more direct and credible means of establishing it, less susceptible to refutation or impeachment in a juror’s mind.”   The photo was an accurate representation of that injury, and the manipulation by the nurse was necessary to fully illustrate the nature of that injury. 

The Court held that the photographs were properly admitted.

After addressing several other issues as well, the Court upheld the Jefferson Circuit Court’s judgment and upheld the conviction.

EVIDENCE – BUSINESS RECORDS

Brown v. Com.
2006 WL 141614  (Ky. 2006)
UNPUBLISHED

FACTS:  On May 14, 2003, Bell was following a vehicle “occupied by Christie Branham and her three children, Kristen, Jacob, and Jonathan.”  Bell saw a vehicle coming from the other direction, leaving the roadway and then being jerked back.  That car subsequently crossed the line and struck Branham’s car head on, and eventually struck the school bus that Bell was driving.  Bell saw Michael Brown, in the backseat, climbing out of the back window.  Bell later testified that Brown “repeatedly asked him what happened” and Bell noted a “strong odor of alcohol” on Brown’s breath.  

EMS arrived, and EMT McWhorter attended to Brown.  McWhorter stated that he “noticed cans of beer” in Brown’s vehicle and also “smelled the strong odor of alcohol” both on Brown and in his vehicle.  Eventually, Brown was taken to the hospital, where Det. Decker tried to get consent to take blood, but it appeared that Brown had lost consciousness, as he was unresponsive to the requests.  Decker requested that the nurse draw blood and urine before Brown was airlifted to another hospital.  Frisbee, of the KSP crime lab, later testified that the BA level in the sample was .09.  

The four victims in the Branham car were all seriously injured, three of them suffered life-threatening injuries with one child, Jacob, suffering a stroke-like brain injury that has left him paralyzed and unable to care for himself.  

At trial, Brown objected to the court permitted Jane Purcell (KSP Crime Lab supervisor, Toxicology section) to testify “regarding a report prepared by Shannon Sullivan” concerning the presence of marijuana evidence in the sample.  Sullivan had left KSP prior to the trial and was unavailable to testify.   Purcell was permitted to testify outside the presence of the jury.   She stated that she did not observe the testing personally, but had reviewed the document in the regular course of business, and that it was the regular practice of KSP to keep such records.  

ISSUE:
May an official KSP report be entered in evidence by someone other than the technician who performed the tests?
HOLDING:
Yes
DISCUSSION:  Brown argued that the absence of the technician kept him from cross examining her.   The Commonwealth countered that it was a business record and thus exempted under the hearsay rule, under KRE 803(6) and thus admissible.
The Court noted that the “basis for any hearsay objection is, at its core, an objection regarding a lack of the ability to cross-examine the declarant.”  The Court noted that the KSP crime lab properly qualified as a “business” under the rule.  The report was “made at or near the time of the urine analysis” by the person who “had knowledge of the test results.”  (Purcell testified that it was done the same day, and reviewed by her three days later.) 

Brown argued, first, that the “report was inadmissible because it was not kept in the course of a regularly conducted business activity,” but “rather it was prepared and kept only when an investigation was requested.”   Professor Lawson, in his treatise on evidence, noted that the business records exemption excludes those reports made “with an eye to litigation.”  The Court acknowledged that the primary business of the crime lab was “investigating possible criminal conduct, and the investigation of crime often leads to litigation.”  However, the Court was simply unwilling to hold that KSP crime lab reports are inadmissible for that reason, and held it to be a regular business record.  

However, the Court agreed, it must also withstand the test for trustworthiness, under KRE 803(6).  Brown argued that because it was prepared solely in anticipation of litigation, it lacked credibility.  The Court found, however, that “[t]he report in this case was prepared with no preference as to what its result would be” and the “KSP is as much in the business as proving innocence as it is in guilt.”  The technician had “no motive to present the test results as anything other than what they were.”  
The Court found the record properly admitted, and upheld the conviction.


EVIDENCE – TESTIMONIAL STATEMENTS
Russell v. Com.
2006 WL 146228 (Ky. 2006)
UNPUBLISHED

FACTS:  In March, 2003, Russell “drove an all-terrain vehicle into Curtis Bush causing injuries from which he later died.”  Russell claimed that they were engaging in horseplay when the incident occurred, and that he did not intend to strike Bush.  However, while at the ER being treated, Bush had expressed a fear of Russell, and he was admitted to the hospital at least partially because of this.  (Apparently his injuries would not have otherwise warranted an admission, because the court noted that he “normally would have been treated and released for such injuries.)  Later that night, his “condition rapidly deteriorated to the point that he became unresponsive and died.”
During the course of the coroner’s investigation, it was noted that Bush was a 42-year-old “mentally challenged adult who had been living with Mr. Russell and his ex-wife, who was Mr. Bush’s aunt.”  Russell gave a statement to the KSP trooper that he had only intended to “bump” Bush, but that he knocked him down instead.  

Russell objected to the admission of the statement made by Russell in the ER, claiming that it was inadmissible hearsay pursuant to Crawford v. Washington.
  However, the trial court held that the statements were not testimonial and could be “properly admitted under two hearsay exceptions, as excited utterances and as statements made for the purpose of medical treatment or diagnosis.”  
Russell was convicted of reckless homicide, and appealed.

ISSUE:
Are statements made to hospital personnel testimonial? 
HOLDING:
No
DISCUSSION:   The Court reviewed the history, thus far, of the Crawford doctrine.  The Court concluded that the statements Bush made to hospital personnel were not testimonial and that Crawford had “no application” in this case.

The Court then addressed if the statements qualified as an excited utterance.  Hospital personnel testified as to Bush’s statement of mind, and that he was “anxious, frightened and very upset.”  As such, the Court found ample evidence that it was an excited utterance.

Russell’s conviction was upheld.  

EVIDENCE – POLYGRAPH

Major v. Com.
177 S.W.3d 700 (Ky. 2005)

FACTS:  On October 11, 1980, Marlene Major, wife of William Major, disappeared.  At that time, the Major’s marriage “was failing.”  On November 29, 1981, a skull was found on property nearby, and DNA testing, done in 2001, proved that the “skull belonged to a maternal relative of [their daughter] Lalona Bramble.”  

Marlene’s diary indicated that Major had been sexually abusing their son Donald. Marlene had told her sister of this, and that she had proof against Major kept where “he would not find it” and that if something happened to her, it would go to the police.  She also told her sister that she was planning to divorce Major.  

In fact, Glen St. Hillaire, with whom Marlene was “romantically involved,” had the diary with that evidence in his possession.  Major had told St. Hillaire, and others, that if Marlene left him, he would, variously, shoot her, cut of her head and knock out her teeth to defeat identification and that he would dismember her.   

On the night she disappeared, Major (who apparently knew by this point that St. Hillaire and Marlene were involved) told St. Hillaire that he didn’t know where Marlene was, and that she had “left with the children.”  In fact, Major had taken the children to a neighbor’s house and “told them that Marlene had left him for St. Hillaire.”  In the week following her disappearance, Officer Graham talked to Major, and asked him if he would be willing to take a polygraph.  (There is no indication in the opinion as to Major’s response to this request.)
Within days, Major sold his Kentucky property and moved to Rhode Island.  Before he left, he notified the Boone County Sheriff’s Office that Marlene was missing.  He gave away his guns to a neighbor.  St. Hillaire notified the SO about his concerns and ultimately, the sheriff’s office took the diary and the weapons.  They did not find her body, however. 

The investigation followed Major to Rhode Island, where officials there questioned Donald, the son, about the alleged abuse.  Apparently Donald gave them no information, but Major then assaulted the boy, fearing he had provided information to the officers.  He began to abuse the daughter, Lalona, as well, and he was eventually discovered and convicted for that abuse.  Major was eventually brought back to Kentucky on sexual abuse charges involving Donald while they lived in Kentucky.  In 1996, while on a detainer in Rhode Island for that charge, he contacted his father, James, and confessed to having killed Marlene.

In 2001, when they learned of this confession, the detectives traveled to Nova Scotia (apparently where James Major lived) and attempted to “set up another phone conversation” hoping the confession would be repeated.  James Major cooperated and the call was made.  However, Major was evasive in his responses during the conversation with his father, and stated that he suspected a set-up.  At that time, he was not under arrest, or even incarcerated, having apparently been released from prison.  

In July, 2001, Major was charged with Marlene’s death.  He “immediately began to ask questions about the investigation.”  He was given his Miranda rights, and he “made a series of incriminating statements.”  Once he got back to Kentucky, Major was questioned by Det. Banks, again given his Miranda warnings, and gave Banks his version of what had occurred.  He stated that Marlene had pulled a gun on him and that he got it away from her.  He also admitted that he “lost it” and shot her until the gun was empty.  He took her body to the nearby property, dumped it in a sinkhole and tossed the gun in a pond.  Major pushed her car (in which the murder occurred) into the Ohio River.  However, her body (other than the skull), the gun and the car were never recovered.  

Major was indicted, and eventually convicted, of murder.  At trial, Officer Graham (Florence PD)  made an inadvertent mention of how he asked Major about a polygraph, and the defense immediately objected.  The judge offered the defense the option of an admonition (warning) to the jury not to pay any heed to that comment, but the defense declined, and the case proceeded.  Upon conviction, Major appealed on numerous issues.

ISSUE:
Will the mere mention of a polygraph before a jury require the grant of a mistrial?


HOLDING:
No

DISCUSSION:  During the trial, Officer Graham testified concerning his contact with Major shortly after Marlene disappeared.  He mentioned that he asked Major “if he would be willing to take a polygraph test.”   Major’s counsel immediately objected, and the court offered to admonish the jury (to ignore that comment), but the defense counsel refused, pressing for a mistrial.  (The Court noted that the comment was unintended.)  The Court differentiated this case from Morgan v. Com.,
 in which the statement by the witness was a “banner headline” that the witness had been given a polygraph – when it was disclosed that “an intense interrogation had taken place in a room containing a polygraph.”  It also noted that in Ice v. Com., it had “held the mere mention of the taking of a polygraph examination was error.” However, here, the Court found it to be an “inadvertent statement of the officer, in a context that did not necessarily suggest a polygraph was taken and for which the court offered an admonition, which was refused.” 

The Court agreed that there was “no manifest necessity” to grant a mistrial.  

Next the Court addressed the admissibility of the phone call between Major and his father.  Because he was not incarcerated at the time, nor had charges been placed against him for the murder, there was no violation of his Fifth or Sixth Amendment rights.  Even though the person who initiated the call was in Nova Scotia, while Major was in Massachusetts, the taping of the phone call did not violate Kentucky law, and as such, the court found that the tape was properly admitted. 

Next the Court addressed a comment made by a juror to one of the deputy sheriffs serving as a bailiff in the trial.  The Court admonished the jury as to its responsibility and held that the situation also did not merit a mistrial.  (Kentucky law provides that “no officer, party or witness to an action pending, or his attorney, or attorneys shall, without leave of court, converse with the jury or any member thereof upon any subject after they have been sworn.”
)  However, the court found that the single comment to the bailiff concerning the trial was insufficient to warrant a mistrial, and the Court’s decision to go forward was appropriate.

The Court, however, did reverse the case because of issues not relevant to law enforcement.
EVIDENCE – RAPE SHIELD 

McCullum v. Com.
2006 WL 436107 (Ky. 2006)

UNPUBLISHED

FACTS:  On the morning of May 19, 2002, McCullum “encountered the victim (AJ) at the bus stop at 18th and Broadway, in Louisville.”  AJ later testified she was waiting for the bus when McCullum stopped and offered her a ride.  When they approached her house, she asked him to take her to White Castle instead, and McCullum agreed, but said he had to stop by his auto repair business on Dixie Hwy first, to get some paperwork.  

From this point, their stories diverge.  AJ testified that she was raped and sodomized, but was able to call 911 on her cell phone and was eventually rescued by Louisville police.  (The phone call was made at 1532.)  McCullum, however, stated that all of the sex was consensual and was initiated by AJ.   He also stated that twice AJ brought up the subject of money for the sex, and that she wanted him to take her to the Jefferson Mall and buy her things.  Once she realized he was not going to do that, he stated, she threatened to call police and say she was 17 and that she had been raped.    He became worried and duct-taped her to a pole to cool off.   McCullum left the business for about 45 minutes and when he returned she was “aggravated that he had left” and that she had freed herself.   She then initiated oral sex again, but he did not know about the 911 call.

During this time, Officer Boggs (Louisville Metro PD) had gone to the location she believed was correct (based upon information from the 911 call) and, along with the dispatcher, Harley, was able to determine that she was at the correct location because the cell phone transmission was still open.  Officer Utsey joined Boggs and the two officers finally were able to gain entry.  Just inside, they encountered McCullum.   He told them that he and his girlfriend were fighting and that it was a “crank call.”  He explained the “game.”  As they walked through the building, the officers heard a scream – and they immediately handcuffed McCullum.  Officer Finch joined Boggs and Utsey, and Utsey stayed with McCullum while Boggs and Finch looked for the unknown 911 caller.  They found AJ screaming and “clearly in absolute distress,” and “duct taped with a chain around her neck and padlocked to a pole, and partially undressed.”  The officers freed her and she told them that McCullum had a gun;  they later found a loaded handgun in his office.  

McCullum admitted taping her, but denied having placed the chain around her neck.  He stated that they had been involved in sexual activity during the day and that AJ participated willingly.  He stated that she wanted him to pay her money, or in the alternative, take her to the mall and buy her things.  He became suspicious about her age, as she initially said she was 21, later said she was 18, and then mentioned her upcoming graduation from high school.  
Further investigation included seizing the office computer, and the officers found that a pornographic film had been accessed during the time in question.   AJ was taken to the hospital and a “rape kit” collected. (DNA evidence indicated that the two had sexual relations.)   Other evidence included AJ’s diary/day planner, which indicated the names and dates of sexual encounters and included information about financial transactions related to those encounters.  Her cell phone records also indicated that she’d made several calls, including one to a friend, during the time in question  

During the pretrial process, the Court refused to admit the day planner evidence, and admitted, over McCullum’s objections, testimony relating to the computer video.  Eventually, the jury did not find McCullum guilty on the rape charges, but did find him guilty of Sodomy and Unlawful Imprisonment, along with other charges.  

McCullum appealed on several issues. 

ISSUE:
May evidence relating to a rape victim’s past sexual history ever be introduced at trial?

HOLDING:
Yes

DISCUSSION:  McCullum contended that admission of the “rape video” was improper.  Originally the Court had declined to permit the prosecution to enter the video into evidence, but allowed it when McCullum testified that he only recalled using the computer for work that day.  The Commonwealth then introduced information concerning the video, which had been viewed that day, in impeachment of his testimony.  The Court ruled McCullum had “opened the door” by “testifying the computer was only used for business purposes.”  (The Court did not permit the prosecution to actually play the video, however.)  Det. Lampkin (Louisville PD) was permitted to introduce evidence that he examined the hard drive and that it had been viewed at 10:02 a.m. – some time after the alleged rapes and long before the alleged sodomy.

The appellate court, however, found that the admission of the video evidence was improper and was not harmless error. 

McCullum also argued that he was deprived of the chance of present a defense when the Court refused to admit AJ’s diary into evidence.  It indicated 31 entries discussing sexual encounters, some for pay, during a five month period.   The trial court had denied admission of the book under KRE
 412, known as the Rape Shield Rule, but that rule does not prohibit the admission of “relevant, probative evidence” – “if the evidence of prior sexual conduct directly pertains to the crime with which the defendant is charged.”  To be admitted, the evidence must be “1) evidence of past sexual behavior with persons other than the accused” which might provide an alternative explanation for physical evidence such as semen or injury,” 2) “evidence of past sexual behavior with the accused” offered to suggest that there was consent or 3) “any other evidence directly pertaining to the offense charged.”   The Court noted that this case was “one of the rare instances where evidence of the victim’s past sexual activity is admitted.”  The Court found it improper to exclude evidence when it “significantly undermine[s] fundamental elements of the defendant’s defense” as it did in this case.  

The Court overturned McCullum’s conviction and remanded the case for a new trial.
NARCOTICS / METHAMPHETAMINE
Lumpkin v. Com.
2006 WL 197603 (Ky. 2006)
UNPUBLISHED


FACTS:  
In May, 2003, Shirley Birchfield (Lumpkin’s ex-wife) got a DVO against Lumpkin.  On July 26, Lumpkin was arrested at Birchfield’s home, after an altercation.  Lumpkin later stated that he (and others, including Birchfield) had been smoking and snorting cocaine at Jennifer Smith’s home the night before, and that early that morning, he and Birchfield had walked back to her home, a few blocks away.  On the way, they “then got into a fight about a hickey on her neck and the fact that he could not see his son.”  

Birchfield, however, testified that she’d been at Smith’s home, with her children, the night before, but that Lumpkin had shown up around 5 a.m. and started an argument.  In an effort to keep it away from Smith and the children, she “walked toward her house.”  When they arrived at her home, Lumpkin entered without permission and began to strike her.   Police testimony indicated they found her “with swelling and redness in her arm and eye, as well as a mark on her forehead and a knot behind her ear.”  

They arrested Lumpkin, and during the search incident to arrest, found a straw which later tested positive for cocaine residue.   He was indicted, and eventually convicted, on criminal trespass (1st degree), assault (4th degree), violation of a protective order, terroristic threatening (3rd degree) and possession of a controlled substance (1st degree).  

Lumpkin appealed.

ISSUE:
Is a non-measurable amount of cocaine sufficient to support a possession charge? 

HOLDING:
Yes
DISCUSSION:  Lumpkin argued that the “miniscule amount” of cocaine residue on the straw was insufficient to support a conviction under KRS 218A.1415.  In Com. v. Shivley, the court had previously held that cocaine residue is sufficient evidence to warrant a possession charge and conviction.”
  Even though the amount of residue on the straw was not visible and could not be weighed, it could, obviously, be tested.  

The Court upheld Lumpkin’s conviction. 

INTERROGATION

Taylor v. Com.
182 S.W.3d 521 (Ky. 2006)
UNPUBLISHED
FACTS:  Lexington Fayette County police “received information from a confidential source that Taylor was in possession of crack cocaine.”  That CI had proved reliable on “prior occasions.”  The CI gave a detailed description of the individual and the officers went to the location specified – where they found Taylor, who matched the description.  As they approached, “Taylor moved in the opposite direction, occasionally making furtive glances at the officers.”  Finally, the “officers confronted Taylor next to a wall and handcuffed him.”  
The area where this occurred was “known for drug trafficking” and the officers knew there were “multiple escape routes” from the area.”  They handcuffed Taylor because they feared he was a “flight risk.”   The officers told Taylor he was not under arrest, and that they’d “been told he possessed drugs.”  Taylor “voluntarily admitted … that he had cocaine and marijuana in his pockets.”   Less than 15 seconds elapsed between the handcuffing and the admission.    He was then arrested and searched, and drugs were found on his person.  Taylor “was read his Miranda rights after being formally arrested and he refused to answer any questions.” 
Taylor was indicted, and moved to suppression the admissions.  The trial court held that there was sufficient reason to secure Taylor, and “that the officers were not interrogating Taylor” when he made the admission.  Taylor took a conditional guilty plea, and appealed.  The Kentucky Court of Appeals affirmed the judgment, and Taylor further appealed.

ISSUE:
Is a spontaneous admission in response to an explanation for a reason for a stop admissible, even though Miranda warnings have not yet been given and the subject is in handcuffs? 
HOLDING:
Yes

DISCUSSION: Taylor argued that “he was not free to leave and the police did not have the right to make accusations in order to get an incriminating statement from him.”  Although he admitted that “no specific questions were asked of him,”  he argued that “the statements made by the police were designed to elicit an incriminating response.”   Taylor contended that “the term ‘interrogation’ under Miranda refers not only to express questioning but also to any words or actions on the part of the police that they should know are reasonably likely to elicit an incriminating response.”
  

The Supreme Court, however, agreed that the handcuffs “were used only as a means of reducing the mobility of Taylor.”  The officer was telling Taylor “why he was being stopped” when Taylor spontaneously interrupted him stating that he had crack cocaine and marijuana in his pockets.  The evidence indicated that “the statements made by Taylor were not in response to any police statement reasonably calculated to elicit an incriminating response.”  In addition, he was in a Terry detention, not a Miranda custody.” 
The Court concluded by stating that “[t]elling an individual of the reason he is being stopped by police is not an interrogation.”  To hold otherwise “would force the police to work in silence, detaining people without even informing them of what is going on.”  

The judgment was affirmed.

Roberson v. Com.
185 S.W.3d 634 (Ky. 2006)
FACTS:  On February 24, 2003, Roberson was arrested in Bowling Green by Dets. Railey and Bragg (Bowling Green PD) for the murder of Hal Holder.  The murder took place a few days before, during a burglary of the victim’s residence.
  Bragg gave Roberson his Miranda rights, and Roberson “responded by unequivocally stating that he desired to have a lawyer.”   The officers told Roberson’s mother, Rita Taylor, “that her son was being arrested for murder and that she might want to secure an attorney” for him.  They also told her that Roberson “would be taken to the police station and that she could meet them there if she so desired.”  Taylor indicated at that time that she could not afford to hire an attorney for her son. 

At the station, Railey told Taylor that “there was blood evidence against [Roberson], that it was a death penalty case, and that there was nothing she could do for her son.” Taylor “stated that she knew ‘from TV’ that if [Roberson] spoke to the police, he might receive more favorable treatment.”  She asked to speak to her son and was permitted to do so.  Railey later testified that he “told Ms. Taylor she could not be asked to act on behalf of the police in speaking with her son.”  Roberson also asked to be allowed to speak with his pastor, and was allowed to do so.   After he talked to his mother, she told the detectives that he wanted to talk to them.  Roberson was once again given his Miranda rights and gave an incriminating statement.  He later sought to suppress that statement, but the motion was denied.  

Following a change in the presiding judge, Roberson renewed his motion to suppress.  The new judge had several questions concerning the facts in the case, and a second hearing was held.  The Commonwealth’s Attorney at the time, Wilson (who had since been elevated to a judgeship, and had recused himself from the Roberson case) testified that Roberson and his co-defendant, Shannon, were taken to the PD, rather than the jail, because “Shannon desired to make a confession.”  Roberson’s mother was invited to the jail because of Roberson’s age, 19, and Wilson stated he permitted Taylor to speak to Roberson but that he made no promises.  

Railey testified that it wasn’t uncommon to take suspects to the PD to complete paperwork and that he did not know why the Dept. of Public Advocacy was not called for Roberson after he requested an attorney.  He also stated that there had been no “plan” to try to get Roberson to talk by allowing him contact with his mother and his pastor. 

The Court denied the second motion to suppress and found that Roberson “had knowingly, intelligently and voluntarily waived his right to counsel and right to remain silent prior to his confession” and that Roberson “not the police, reinitiated communication after [Roberson’s] request for counsel.”  

Further, the court found that there was “no duty on behalf of the police officers or the Commonwealth’s Attorney to contact the DPA in order to secure an attorney for [Roberson}” as they expected “no further interrogation” of Roberson.”  

Eventually, Roberson entered a conditional plea of guilty, and appealed.

ISSUE:
May officers permit a family member to speak to the accused about the crime? 

HOLDING: 
Yes

DISCUSSION:  The appellate court reviewed the suppression motion, and found that although Roberson “unequivocally invoked his right to have counsel present at his interrogation and to remain silent until a lawyer was provided to him,” there was nothing in the record that indicated the officers had any intention to coerce Roberson to talk by permitting his mother to communicate with him.  By all accounts, Roberson chose to talk to the police knowingly and voluntarily, and after been apprised of his Miranda rights a second time, he signed a waiver to those rights.  

The Court noted that the issue of waiving a right was decided in Edwards v. Arizona
 and that other circuits had “recognized that a valid waiver of an accused’s previously asserted Fifth Amendment right to counsel is possible.”   The Court found that there was no obligation for the police or the Commonwealth’s Attorney to secure an attorney for Roberson after he requested them.   In Duckworth v. Eagan, the Supreme Court stated that “Miranda does not require that attorneys be producible on call, but only that the suspect be informed … that he has the right to an attorney before and ruing questioning, and that an attorney would be appointed for him if he could not afford one.”
   The Court noted “several cases where an accused’s relative speaks with him prior to his waiving the rights.” 

In Com. v. Adkins, the defendant made a similar argument, that by permitting a relative (in that case, a brother) to talk to the defendant, that the relative became an agent of the police, 
  but the Court found that only “state action” implicated the defendant’s constitutional rights.   This would only occur when a private individual acted in accordance with a court order or law, and thus became a “state actor,” or when the government “exercised such coercive power or such significant encouragement that it is responsible for [the private party’s] conduct.”
   The Court also found “no ‘functional equivalent’ of custodial interrogation when, in the presence of two officers, a wife was allowed to speak with her husband following his arrest and the giving of Miranda rights.”
  

In this case, Taylor wanted to speak to her son, and the officers permitted her to do so.  The Court found that Roberson “voluntarily, knowingly, and intelligently waived his right to have counsel present at his interrogation and his right to remain silent when he reinitiated communication with the police.”

The Warren Circuit Court’s judgment was affirmed.

Gill v. Com.
2006 WL 435424 (Ky. 2006)

UNPUBLISHED

FACTS:  On November 16, 2001, Jodi Toll (age 18) “was found shot to death at the Sportsman Motel in Fayette County.”  Gill became a suspect after Toll’s boyfriend, Miller and Miller’s uncle, Hawkins were interviewed.  Gill was questioned and gave a “detailed confession” to the murder. Gill stated that he had owed Miller and Hawkins money and that Hawkins had ordered him to murder Toll, and further told him where he could find Toll.  He claimed that the motive was that Toll was pregnant by Hawkins.

Det. Marinaro testified that they had investigated the claim but found no evidence implicating Miller and Hawkins.  She further stated that she had overheard a “monitored phone conversation at the jail in which [Gill] told someone that he had made up the entire story.”  

Gill was actually arrested both in connection with Toll’s murder, as well as the “unrelated murder of Wilbert Adams.”  When he was taken to the station, he “was placed in an interview room, read his Miranda rights, and he signed a waiver of rights form.”  At some point during the discussion ensuing, he expressed his confusion over the plural “homicides.”   Det. Williams and Schoonover questioned him for up to an hour about Adams’ murder.   They then took a break to smoke and the detectives left the room.  Sgt. Carter, who knew Gill’s family, came in to speak to Gill, telling him that she’d talked to Gill’s father and asked him if he “needed anything.”  She also stated that “he wasn’t a bad guy but had gotten where he was because of his involvement with drugs.”  She left when the detectives returned, and she “was adamant that she never discussed either murder with [Gill].”

The detectives took Gill outside to smoke, trying to maintain a “good rapport” with him.  The detectives also agreed, however, that they wanted to keep him “unsure about what they did or did not know about the murders.”  When they returned him to the interview room, Gill was then questioned by “Schoonover and Marinaro about Toll’s murder.”  He was not given his Miranda rights a second time.  The “trial court ruled that the initial Miranda warnings were sufficient and that the cigarette break in between the two interviews did not dissolve [Gill’s] waiver of rights.”  The trial court also found “that there is no requirement that a suspect be informed about the nature of the questioning before he is advised of his rights.”  

At the autopsy, Toll was found not to be pregnant, and further, that she had no drugs nor alcohol in her system.  Semen found on the victim was identified to be Gill’s.  

Gill was convicted and then appealed.

ISSUE:
Must a suspect receive a separate Miranda warning when the focus of an investigative questioning moves to a different crime? 
HOLDING:
No

DISCUSSION:    The Court noted that “Kentucky has not squarely addressed whether Miranda warnings must be given prior to questioning a suspect about each crime for which he is being investigated.”   Looking to other circuits, however, the Court found “no merit in [Gill’s] claim that the police were required to readvise him of his Miranda rights prior to questioning him about Toll’s murder.”  That interview took place only one hour after he was initially advised of his rights.  He did not “claim that he had forgotten his rights or that he was unaware of them at the time he was questioned about Toll’s murder.”   He made no request for an attorney nor did he ask to “cease the interview.”  The Court further noted that “[a]s [Gill] is a persistent felony offender, he is familiar with the legal system.”  

The Court also found “no merit in [his] argument that he was intentionally misled by police either when they failed to immediately tell him they were going to question him about the Toll murder, or when they told him they were not interested in the triggerman in the Toll murder.”   The tapes of the interview simply did not support his stated belief “that the police would let him go if he confessed.”    

The Court “has never held that mere silence by law enforcement officials as to the subject matter of an interrogation is ‘trickery’ sufficient to invalidate a suspect’s waiver of Miranda rights.”
  Further, the Court “has also held that the use of ‘strategic deception’ does not render a confession involuntary so long as the deception does not rise to the level of compulsion or coercion.”
  
Gill’s conviction was upheld. 
Jackson/Haydon v. Com.
187 S.W.3d 300 (Ky. 2006)

FACTS: On March 16, 2002, two men, each “armed with a gun, approached a truck that was sitting at a carwash in Louisville, Kentucky.”  One (allegedly Jackson) was masked, and the other (allegedly Haydon) was not.  The “four male occupants were ordered to get out of the truck, to empty their pockets, and to get on the ground.”  One of the occupants, Nance, “pulled a gun and struggled with Haydon” and in the struggle, both men were shot.

During the ensuing investigation, both Jackson and Haydon “made incriminating statements to the police.”  Haydon’s statements were made while he was hospitalized for his injury, and he was, apparently, considered to be in custody at the time.  Jackson’s name came up in the investigation, and learning that he was due in traffic court on March 19, investigators arranged to catch up with him there.  They asked him to “accompany them back to the police station to talk about their investigation and Jackson agreed.”  When they arrived, Jackson was “placed in a small interrogation room and left alone for approximately 10-15 minutes,” whereupon Det. Wheeler returned and spoke with him for “some time.”  As soon as he decided to arrest him, Wheeler gave Jackson his Miranda warnings, and Jackson repeated his statements, which were then recorded. 

They later each moved to have their statements suppressed, or, in the alternative, to have their accomplice’s statement suppressed.  The Court denied both motions.  

Eventually both men took conditional guilty pleas, and appealed. 

ISSUE:
Must a request for an attorney be unequivocal for law enforcement to be required to stop all questioning?
HOLDING:
Yes
DISCUSSION:  Haydon argued that the statements he made two days after the shooting, while he was still in the hospital, must be suppressed for several reasons.  Although the “police administered Miranda warnings immediately before eliciting the taped statements at issue, Haydon claims they violated his Fifth Amendment rights because (1) they refused to stop the interview at the point when he asked for an attorney, (2) they questioned him during a time when he was unable to make free and rational choices, and (3) they utilized a “question-first” technique that has since been invalidated by Missouri v. Seibert.”
  

The Court stated that it was “compelled to note that the threshold issue in this case (and in any case involving a perceived violation of Miranda rights) is whether the defendant was subject to a custodial interrogation at the time he claims he was denied any of his Miranda rights.”    However, the Commonwealth had acknowledged that “Haydon was subject to custodial interrogation” at the time, so the Court moved on to determine “whether Haydon’s rights were validly waived pursuant to Miranda.”  

With regards to a request for an attorney, the record indicated that “Haydon made mixed references to an attorney during his interrogation.”   The Court acknowledged that Smith v. Illinois “reiterated the bright line rule requiring police officers to cease all questioning at the moment a suspect reasonable appears to make a ‘clear and unequivocal’ request for an attorney.”
   The Court reviewed the exchange between Haydon and the investigators and noted that he “twice appeared to make statements indicating that he wanted a lawyer.”    However, the exchange was confusing because Haydon was also involved in an unrelated domestic case, and his comments appeared to reference that case, not the assault.  As such, the Court agreed that the statements, while “seemingly unequivocal” were regarding the other case, not the assault.   As such, the Court declined to overturn the trial court’s decision that “Haydon failed to invoke his right to have an attorney present.” 

Next, Haydon argued that he was “under the influence of painkillers, or in a lot of pain, at the time he was questioned in his bed at the hospital.”  However, the Court found the evidence in the record convincing and that his “statements were free and voluntary.”  

Finally, the court addressed the “question-first” technique allegation. The court concluded that a further evidentiary hearing would be needed to determine if that technique was, in fact, used, and agreed that upon withdrawal of Haydon’s guilty pleas, such a hearing should be conducted by the trial court.  

Haydon further argued that his statements made some four days after the shooting were inadmissible because they followed upon the March 18 statements.  The Court held that any decision on that issue would have to wait for the further evidentiary hearing. 

With regards to Jackson, the Court noted that “Jackson was interrogated for approximately 30 minutes before being read his Miranda rights,” and during that time, he “made incriminating statements.”  He was arrested, and then given his Miranda rights, which he waived, after the statements were made.  He argued that this process violated his rights under Seibert.  However, the trial court noted that “Jackson was not in custody at the time he made his initial statements to police.”     The appellate court noted that a “custody determination cannot be based on bright-line rules, but must be made only after considering the totality of the circumstances of each case.”  The “pivotal requirement triggering an officer’s duty to administer Miranda warnings is whether the environment has become so coercive as to induce reasonable persons to believe that (1) they are under arrest; or (2) they have ‘otherwise [been] deprived of [their] freedom of action in any significant way.”  

The trial court had noted that Jackson “had the equivalent of a high school diploma and was familiar enough with the criminal justice system to fully understand what the detectives were asking him to do” – as well as to understand the “possible consequences.”   He was “asked, not ordered” to talk and he voluntarily agreed to do so, and he also testified that he was “not threatened or physically coerced” while talking to Det. Wheeler.  As such, the Court agreed he was not in custody at the time the incriminating statements were made.  

The Court upheld the denial of the motions to suppress the statements. 

CIVIL LIABILITY
Cecil v. Walgreen’s Company

Not Reported in S.W.3d, 2006 WL 1046470 (Ky.App., 2006)

UNPUBLISHED

FACTS:  In 2000, the victim, Laura, was 14, when she met Smith, 23, via the Internet.  Shortly thereafter, she began sneaking out to have sex with him, and Smith took photos of Laura during that time.  These photos were processed at a local Walgreen’s store.  Eventually, Smith was convicted of the crimes.

Laura’s parents learned of what had occurred, and eventually, sued Walgreen’s, along with Smith.  The Trial Court dismissed the case. The Cecils appealed.

ISSUE:
Is there an affirmative duty on the part of a citizen to discover child abuse?


HOLDING:
No
DISCUSSION:  The Cecils argued that Walgreen’s was in violation of Kentucky law (KRS 620.030) which required any person who had knowledge of child abuse to report it to the proper authorities.  However, the court found that there is no affirmative duty to discover such abuse, and that negligent failure of an individual to discover abuse does not constitute a violation thereof.”  The gravemen of the Cecils’ argument was that Walgreen’s somehow had a “duty to inspect” the photographs it processed, and that was simply not the case.  (Relevant federal law had also held that a commercial film processor was not within the parties covered with regards to transporting illegal pornographic material.) 

The trial court’s judgment was affirmed.

EMPLOYMENT

Brumfield v. City of Grayson (Ky)

Not Reported in S.W.3d, 2006 WL 504979 (Ky.App., 2006)
UNPUBLISHED
FACTS:  Brumfield “began working as an officer for the Grayson police force in November 1999.  Less than a year later, in October 2000, he “suffered a work-related back injury, which rendered him temporarily totally disabled.”   Approximately a year later, he was “released to return to work with restrictions” – and said restrictions apparently “precluded Brumfield’s wearing the patrolman’s heavy bullet-proof vest and gun belt, his sitting for extended periods in the patrol car, and his attempting to restrain a recalcitrant arrestee.”  (This, Brumfield does not dispute.)

On December 15, 2001, Brumfield learned that his health insurance had been terminated as of November 30.  After apparently a period of discussion with the City, Brumfield’s lawyer attended a meeting of the City Council and asked the Mayor if “Brumfield was not still an employee of the City entitled to health insurance.”  

The minutes of the meeting related the following:

Chief Wilburn [apparently present at the meeting and speaking] informed Mr. Rowady [Brumfield’s attorney] that as long as he [Brumfield] was on W/C, he could draw his incentive pay from the State. Once W/C quit paying, he would need to submit a form to the State that he was terminating his Police Officer certification. That was when he was terminated on his insurance. We [unspecified speaker, possibly the Mayor or possibly Chief Wilburn] were basically told that we risk losing incentive pay for all officers. He turned in all his things and his Doctor advised him that he could not take a hit to his back. Would be at risk. When we do [sic] these things we officially terminated him.
Brumfield claimed this exchange confirmed that the Mayor had terminated him because his injured back made him unfit for duty and an “unacceptable insurance risk.”  

In August, 2003, Brumfield filed suit, arguing that his termination violated both Grayson city ordinance and the Kentucky Constitution.   The City pointed to Grayson PD General Order G-4, which is a local version of KRS 15.520 (the Police Officers’s Bill of Rights). 

Brumfield did not dispute that Grayson police officers were, apart from when misconduct was alleged, “at-will employees subject to summary dismissal by the mayor.”  

Brumfield further argued, however, that he was terminated wrongfully because he pursued workers’ compensation benefits for his injury.  Kentucky law prohibits such conduct, but does permit that an employee who is not longer able to do a job after an appropriate period of recovery is subject to discharge.  (They are, however, entitled to rehabilitation, if appropriate, and enhanced disability benefits.) 

Finally, Brumfield also argued that he was entitled to an accommodation for his disability to an assignment to another position commensurate with his abilities.

The Carter County Circuit Court awarded summary judgment and Brumfield appealed. 

ISSUE:
Must an employee be able to perform the essential functions of the job in order to be retained?

HOLDING:
Yes

DISCUSSION:   The appellate court agreed that “Brumfield has failed to raise a material dispute that but for the mayor’s allegedly improper insurance motive he would not have been discharged” in that it was clear that “he could no longer perform the essential functions of the job.”   Since this is a “legitimate reason for discharge” under the statute, his claim could not succeed.

With regards to the demand for a reassignment, the Court noted that employers are not required to keep an individual on staff indefinitely waiting for an appropriate position to be available, nor are they expected to create a new position for a disabled employee.  (Brumfield had the duty to refute the city’s claim that “on the small Grayson Police Department there are no officer desk jobs and that detectives must regularly serve as patrolmen, a job function Brumfield cannot perform even if he were otherwise qualified as a detective.)

The Court further held that “as an at-will employee Brumfield was not entitled to a hearing prior to being discharged,” as he was not being discharged for misconduct. 

The trial court’s summary judgment was affirmed.
Keisker v. Kentucky Retirement Systems

Not Reported in S.W.3d, 2006 WL 573894 (Ky.App., 2006)
UNPUBLISHED

FACTS:  Keisker is a “retired Louisville police officer” currently living in Florida.  He retired under the CERS Hazardous Duty plan after 20 years of service, and as such, was entitled to health insurance for himself and for his spouse.  When he moved to Florida, he took a position with the State of Florida, which also provided health insurance benefits, but he “was required to pay a portion of the premium out of his own pocket.”  Because he was living outside Kentucky, he was “eligible to apply for reimbursement of amounts he paid toward his Florida health care.”  

Prior to 2002, Keisker had been reimbursed for his “total out-of-pocket premium” under the formula in place at that time.  After that date, however, his reimbursement was reduced to a much lesser amount.  In addition, Kentucky notified Keisker that he had been over-reimbursed for four months, and that he owed the state $232 as a result.  Keisker objected, and further argued that he was entitled to a full reimbursement for his monthly out of pocket expenses.  

An administrative hearing found in favor of Kentucky’s position and Keisker appealed to the Administrative Law Judge.  The ALJ upheld Kentucky’s position, and Keisker appealed to the Franklin Circuit Court.  Eventually, that Court also upheld Kentucky’s position, and Keisker further appealed. 


ISSUE:
Are retirees entitled to the same health insurance benefit as current employees? 

HOLDING:
Yes (but no more than that)

DISCUSSION:  The Court discussed the meaning and interpretation of KRS 61.702, the statute in question.   The Court found its task to be determining whether the statute permits the state to promulgate a regulation authorizing the reimbursement formula.  The Court found that retirees are “entitled to the same health insurance benefit as current state employees – no more, no less.”  The statute further recognizes that retirees may choose not to stay in Kentucky, and set forth a way for them to continue to get the same benefit, by reimbursing them for the difference in the current state benefit and what they would spend getting that equivalent coverage.  

The Court concluded that the regulation as promulgated was valid, and that Kreisker was being reimbursed at an appropriate amount.  Anything more would confer upon him a benefit greater than that provided to current state employees.  

The Court upheld the Circuit Court’s judgment.

Daly v. City of Hopkinsville

Not Reported in S.W.3d, 2006 WL 657174 (Ky. App., 2006)

UNPUBLISHED
 

FACTS: 
On February 3, 2003, Daly, a Hopkinsville PD officer, was arrested for fourth-degree assault of his estranged wife.  A DVO was subsequently issued and he was suspended without pay.

On June 13, the criminal charge was dismissed, and on June 18, Daly “sought reinstatement, asserting that he had not been provided a timely hearing within sixty days pursuant to KRS 15.520(1)(h)8.”   He received notice the next day that he was “hereby suspended without pay pending an administrative hearing of the events that occurred on February 3, 2003 and thereafter.”  On July 10, he was notified that “charges of inefficiency, as well as misconduct and violation of law, had been brought against him.”  On July 14, he demanded his position, “on July 15 the City proceeded with a hearing and terminated his employment.”  Daly did not attend the hearing or appeal his firing.  (He did not attend the hearing pursuant to the advice of his legal counsel.) 

On February 24, 2004, Daly sued, alleging that since he did not receive a hearing within 60 days, as required.  The City sought summary judgment and dismissal of the action because Daly did not properly appeal the city’s administrative decision.  The trial court agreed and dismissed the action, and Daly appealed.

ISSUE:
Must an officer appear at a scheduled hearing, even if the officer believes the employing agency is not following the proper procedure?

HOLDING:
Yes

DISCUSSION:  The Court reviewed KRS 15.520, which outlines the minimum due process to which an officer is entitled and the right of appeal, as well as KRS 95.460(1), which permits an officer to appeal the decision of a legislative body to the local courts within 30 days of the decision.  However, the Court found that Daly waived his defense, that the city failed to comply the statutory requirements, by “deliberately refusing to appear and raise it either during the scheduled hearing or during an appeal from the administrative hearing terminating his employment.”  

The Court noted that while KRS 15.520 “permits a police officer to contest an administrative action in a subsequent circuit court proceeding, nothing in the applicable statutes authorizes the bypass of long-established rules requiring the exhaustion of administrative remedies prior to the filing of a collateral action such as that before” the Court. 

The Circuit Court’s summary judgment was affirmed.

MISCELLANEOUS – INSURANCE

Gill v. Specialty National Insurance Company

Not Reported in S.W.3d, 2006 WL 658900 (Ky. App., 2006)
UNPUBLISHED

FACTS:  In August, 2001, Gill (Independence PD) was injured by a passing motorist while he was directing traffic in Independence.  The driver’s insurance was insufficient to cover his damages, so “Gill brought suit against the defendant insurer (the city’s company) and “sought UIM benefits under the city’s liability policy covering the cruiser assigned to him at the time of his injury.”  

The trial court concluded that Gill was not covered by that policy at the time of the accident, and he appealed.

ISSUE:
Is an officer covered by vehicle insurance if outside the car directing traffic?



HOLDING: 
Probably not (depends upon policy)

DISCUSSION:  The Court quickly found that employees/officers are only covered under this type of policy “if injured while occupying a covered vehicle.”   To be considered to be occupying a vehicle, there “must be a causal relation or connection between the injury and the use of the insured vehicle.”   The Court found that Gill was doing a “non-vehicle-related job” and was “not vehicle oriented” at the time, but instead, was “oriented toward the highway.”  


The trial court’s decision was upheld. 

NOTE:  Although the opinion doesn’t discuss it, the officer was presumably entitled to workers’ compensation and insurance proceeds from the driver of the vehicle that struck him, offset by the money paid by workers’ compensation.
SIXTH CIRCUIT COURT OF APPEALS

ARREST


U.S. v. Williams

2006 WL 508329 (6th Cir. Tenn. 2006)

FACTS:  On May 9, 2002, Officer Gonzales (Memphis PD) and his partner were patrolling when they “observed a vehicle with its unlocked trunk ‘bouncing up and down.’”  The vehicle “generally matched” a vehicle stolen earlier that same day.  The officers followed it until they saw it run a stop sign.  They stopped the car, and Gonzales ordered Williams (the driver) out, patted him down for weapons and asked him for his license.   The only ID Williams was able to produce was a “parole card.”  He was handcuffed and secured in the patrol car and the officers searched the vehicle.  At some point (either during the pat down or the vehicle search), they found a loaded magazine.  They also confirmed that he did not have a Tennessee operator’s license.  

Williams was advised of his rights and signed a waiver form, and he was then interrogated.  After that, he was cited for driving without a license and the traffic violation, and he was then released from custody.  They stated they did not arrest him because they “knew where he was.”  

Eventually, he was indicted for being a felon in possession of ammunition.  He pled not guilty and requested suppression both of the ammunition and of the statements.  The District ruled the warrantless search was valid and denied the motion to suppress.  Williams then took a conditional guilty plea, and appealed.

ISSUE:
May circumstances make a detention a custodial arrest, even if the individual is ultimately released at the scene? 

HOLDING:
Yes

DISCUSSION:  First, the court noted that “[g]enerally, an officer has the authority to search a vehicle incident to a lawful custodial arrest in order to disarm a suspect or preserve evidence of a crime.”
  However, this authority does not extend to when a citation alone is issued.
  

The Court stated that “[t]here is no bright-line test for determining when an investigatory stop crosses the line and becomes an arrest.”  Factors to be considered, none of which alone are dispositive, include:

1) “Transportation of the detainee to another location;”

2) “Significant restraints on freedom of movement involving physical confinement or other coercion;”

3) “use of weapons or bodily force;” and
4) “issuance of Miranda warnings.”

The Court concluded that Gonzales and his partner “effectuated a custodial arrest.”  Although the circumstances were unusual,  in that the officers never transported Williams away from the scene, the Court held that a “suspect’s ultimate physical location is not the conclusive factor that defines an arrest.”  It found it to be more important how the officers treated Williams “during the course of their encounter with him.”
  The Court noted that before they released him, “the officers placed significant restraints on Williams’ freedom of movement.”   The Court stated that he was forced to get out of the car, was patted down, handcuffed and placed in the back of a patrol car.  They also gave him his Miranda rights and interrogated him, after obtaining a waiver of rights.   Viewed as a whole, the Court found that he was placed “under custodial arrest,” even though he was later released.  

In U.S. v. Lopez-Arias,  the Court found that when officers “brandished firearms, handcuffed the suspects, placed them into the backseats of separate DEA vehicles, transported them from the scene of the stop to an abandoned parking lot, read them their Miranda rights, and questioned them”
 that a custodial arrest had occurred. The Court found that since that situation was arrest, rather than investigatory stop, and since there was no probable cause for the arrest, that the arrest was unlawful.  However, in Bennett v. City of Eastpoint, the Court found that detention, while handcuffed, in the back of a patrol car does not turn said detention into an arrest.
  

The Court noted that some of the factors in this case did not occur until after the vehicle search – but found that “the custodial arrest does not necessarily have to take place before the search.”   In addition, “[a] warrantless search that precedes an arrest may be constitutionally valid as long as (1) a legitimate basis for the arrest existed before the search, and (2) the arrest followed ‘quickly on the heels search of the challenged search.”
   The Court quickly found that Gonzales had probable cause to arrest Williams prior to the search, as he had committed, in the officer’s presence, a misdemeanor offense under Tennessee law.
    The Court found that the “reasonableness of a search depends on what the officers actually did, not what they had the authority to do.”   Like Rawlings, the “arrest in this case … was the result of a fluid process that cannot easily be divided into a rigid chronological sequence.”  

The Court distinguished this situation from Knowles,
 noting that in Knowles, the “officers issued a defendant a citation before they searched.”  In this case, however, it was “important [to recall that] because at the time the officers conducted the search, they were subject to the same ‘proximity, stress and uncertainty’ that flow from any formal arrest.”
  Williams argued that because they did not take him to the station, he was not arrested – but the Court stated that was not the case.
  The Court declined to “adopt two definitions of the term ‘arrest” – stating that “a ‘seizure’ for purposes of the Fourth Amendment comprises either a Terry investigative detention requiring ‘reasonable, articulable suspicion of criminal activity’ or an arrest requiring probable cause.”
  Instead, the Court noted that “in the law of arrest, ‘[a] single, familiar standard is essential to guide police officers, who have only limited time and expertise to reflect on and balance the social and individual interests involved in the specific circumstances they confront.”
  

The Court concluded that “where based upon probable cause, officers handcuff a detainee, put him in the back of the squad car, issue him Miranda warnings and subject him to an interrogation, there is sufficient evidence to find that a custodial arrest has occurred despite the fact that those same officers ultimately decide to release him.”  Because the arrest was lawful, the Court found the search incident to that arrest was valid. 

The trial court’s judgment was affirmed.
U.S. v. Pryor

	2006 WL 890654, 2006 Fed.App. 0221N (6th Cir., Tenn., 2006)


UNPUBLISHED

FACTS:  “On April 9, 2002, an anonymous caller made three phone calls to the Memphis 911 center, requesting the police to come immediately to the Ridgemont Apartments and indicating there was a man driving around the apartment complex and firing shots into the ground.”  The caller described the male subject, his clothing, and his vehicle.


Officer Manning (Memphis, TN, PD) was dispatched and given the description, which added that the man was ‘intoxicated.”
  

Since he was expecting to find a “moving vehicle,” “Manning initially passed by Pryor.”  On his second pass, though, he noticed Pryor “standing by a maroon Cadillac” – the vehicle described by the caller.  Pryor did not, however, “precisely match the description” – but Manning elected to approach him and asked him “if he owned the Cadillac and if he had a firearm.”  Manning quickly concluded the Pryor was intoxicated and place him under arrest for public intoxication.  After Pryor was placed in the patrol car, “he grew violent and kicked the squad car doors and windows to such a degree that the door almost separated from the car’s frame.”  

Manning and his partner “decided that, pursuant to the Memphis Police Department’s Tow-In Policy, they would have to impound Pryor’s car because it was parked on private property.”  (Pryor did not live in the complex, and the complex office was closed for the evening, so the officers could not ask for permission to leave it.)  Manning then conducted an inventory search and found a gun in the trunk.  Shortly thereafter, Twana Pryor (Pryor’s wife) appeared and asked if she could take possession of the car (so that she could remove her house keys) but was denied.  She later testified that the vehicle “had not been drivable for several weeks.”  

Pryor was later charged for being a felon in possession of a firearm, under federal law.

Pryor requested suppression, arguing that “the police did not have probable cause to arrest him” because he (and his car) did not precisely match the description given by the caller.  The trial court, however, had found that the officer did have separate probable cause, based upon his encounter with Pryor, to conclude that he was intoxicated and subject to arrest.  (His conduct following his arrest further confirmed “that he was indeed intoxicated.”)  The District Court denied his motion. Pryor was convicted and appealed.

ISSUE:
May an officer approach an individual to ask questions, and if that person is then found to be in violation of the law, arrest them?

HOLDING:
Yes

DISCUSSION:   The Court noted that “[p]robable cause exists when police officers possess reasonably trustworthy knowledge that the suspect is committing or has committed a crime.”
   As such, the Court agreed that sufficient cause existed to justify the arrest.  

Pryor had further argued that the search of his vehicle was improper, but the trial court “correctly determined that the police did not need probable cause to search Pryor’s car, because the search was an inventory search incident to impoundment, and the vehicle was impounded pursuant to a proper policy.
  He claimed that the inventory search “could have been left where it was parked or turned over to” his wife – but the Court agreed that it was parked on private property where Pryor had no lawful reason to be, and that the property owner was not available to give permission to leave it.  (The Court noted that his wife could not have moved it, either, as it was not drivable, by Pryor’s own statement.) 

Pryor’s conviction was affirmed. 

SEARCH & SEIZURE – REASONABLE EXPECTATION OF PRIVACY
U.S. v. Johnson

2006 WL 708912, 2006 Fed.App. 0191N (6th Cir. Tenn. 2006)
UNPUBLISHED

FACTS:  In 2002, (Memphis, TN, PD) Officers Herbison and Culpepper, spotted “an oncoming vehicle with its high beams on.”  Believing that conduct to be unlawful pursuant to Tennessee law, they thought the vehicle might be stolen.  However, before they could make the stop, the car turned into a driveway. Johnson got out and “started toward the door.”  “Herbison attempted to speak with him, but Johnson appeared evasive.”  Johnson went to the door and “banged” on it, and yelled for someone to open it.  His “sometimes girlfriend” – Mason – “suddenly opened the door and Johnson darted in while the Officers struggled to detain him.”  Johnson fled to a back room, “and Culpepper chased him, with Herbison following.”  They “saw Johnson withdraw an object from his front pocket or waistband, and toss it under a chair” and he then “immediately surrendered.”  

After Johnson was secured, “Culpepper re-entered the back room of the home to investigate the object he saw being thrown under the chair” – and “it was a gun.”  Johnson claimed ownership of the gun, but stated he wasn’t going to use it against the officers, he was “just trying to get rid of it.”  Johnson was cited at the time, but later, when the officers learned he was a convicted felon, he was indicted under federal law for possession of the firearm.  

He requested suppression of the firearm and the inculpatory statement.  The District Court denied the motion.  Johnson took a conditional plea and then appealed.

ISSUE:
May an officer follow an individual into another’s home (where the courts find there is no expectation of privacy) and act based upon what they find in that home? 


HOLDING:
Yes

DISCUSSION:  Johnson claimed that the officers violated his Fourth Amendment rights when they arrested him without probable cause, which led to the discovery of the gun.   The Court, however, noted that “[a] warrantless arrest is lawful if the officer has probable cause to believe that the suspect either is, has, or is about to, commit a crime” – “even if the crime is minor.”
   The District Court agreed that Johnson has committed a violation.

Next, Johnson claimed that “entry into the Mason home to arrest [him]” also violated his rights.  The Court agreed that except for a “few narrow exceptions, an intrusion into the home is presumptively unreasonable and requires either a warrant or sufficient evidence to believe that a crime is being committed therein.”
  However, such a claim also requires that one has a “reasonable expectation of privacy in the premises.”
  Johnson alleged that “because he is Mason’s boyfriend and had been in her home many times, he had a legitimate expectation of privacy.”  Even setting aside evidence that the two “were not a couple anymore,” the Court noted that “merely having a relationship with the homeowner does not by itself establish a reasonable expectation of privacy.”
  The Court found that he had no reasonable expectation of privacy in Mason’s home, and upheld the denial of suppression regarding the gun.

With regards to the statement, the Court quickly agreed that although Johnson was in custody when he claimed ownership of the gun, “his statement was neither elicited or prompted.”  Such “inculpatory statement[s] [are] fully admissible if made voluntarily.”

Johnson’s conviction was affirmed.

SEARCH & SEIZURE – CONSENT

U.S. v. Buckingham

433 F.3d 508 (6th Cir. 2006)

FACTS:  On October 31, 2003, Officer Foren (Milan, Tenn. PD) “pulled over a vehicle operated by Buckingham” because it had only one operating headlight.  Foren then found that the car registration was expired and Buckingham and his passenger (Hopper) were acting suspiciously.   Buckingham had a valid operator’s license and Foren elected not to cite for the other offenses.  

After he returned Buckingham’s OL, Foren asked if he could search the vehicle and Buckingham agreed.  Buckingham got out of the car at Foren’s request.  Foren gave Buckingham a consent form and requested his signature.  “By this time, approximately three or four additional officers in at least two additional police cars had arrived on the scene.”  Buckingham then “balked at signing the form.”  The parties discussed the issue and Buckingham finally said no to the search.  Foren called for a drug sniffing dog, and Buckingham, after a few minutes delay, “decided to sign the consent form and did so.”  

In the search, Foren found two open beer cans and a loaded handgun.  Because Buckingham was a convicted felon, he was subsequently indicted for its possession.  

Buckingham moved for suppression, arguing that Foren lacked justification for the search.  The prosecution countered that Buckingham had given consent, but conceded that the verbal consent was initially withdrawn.  But, it argued, the later written consent restored that consent.  Buckingham then argued that the written consent was given under “coercive circumstances” when he perceived he was not “otherwise free to leave the scene.”  

The District Court denied the suppression, focusing on the initial, oral consent.  Buckingham took a conditional guilty plea and appealed.  

ISSUE:
Must a consent be voluntary to be valid? 

HOLDING:
Yes

DISCUSSION:   The Court noted that it was “well-settled” that “the consent party  … at any moment may retract his consent.”
  The record clearly indicated that Buckingham had withdrawn his consent, and it was also clear that Foren understood it to be a denial, as he then called for a drug dog rather than continuing with a search.  

The Court then looked at whether the “subsequent, written consent” was enough to justify the search.  To justify such a search the court must prove that the “asserted consent” was “voluntary” and “unequivocally, specifically and intelligently given.”
  The Court also noted that a consent that is first refused is suspect unless there is some explanation for the “change in position.”  

The Court found that the record, as it existed, was insufficient for it to make a determination as to whether the second verbal consent was valid.   The Court noted that, “[o]n the one hand, the record include[d] testimony that: none of the officers present at the time Buckingham provided written consent had drawn their guns or otherwise threatened Buckingham, those officers were not huddled around Buckingham, Officer Foren had not threatened (as alleged by Buckingham) to search the vehicle regardless of Buckingham’s consent, and Buckingham’s consent may have reflected no more than his belief that, with the contraband-sniffing dog en route, ‘the jig was up.’”  However, it went on, “the record also includes testimony that because it was late at night and numerous officers and police vehicles with flashing lights were on the scene, Buckingham may have reasonably believed that he was not free to leave the scene, and Officer Foren stated that the car would be searched regardless of whether Buckingham consented to the search.    Other available facts may be interpreted either to support or refute the voluntariness of the consent.

The Court vacated Buckingham’s conviction and remanded the case back to the trial court for further proceedings consistent with the opinion. 
SEARCH & SEIZURE – EXIGENT CIRCUMSTANCES
Fox v. Michigan State Police Dept., et al

2006 WL 456008 (6th Cir. 2006)

FACTS:  On July 3, 2001, officers of the Michigan State Police (MSP) responded to Fox’s home, investigating an “alleged violation of a Michigan state court personal protection order.”  (The order was taken out by Fox’s wife followed an alleged incident of domestic assault.)  Officers McGuire and Hagerman found Fox outside the home and noted that he “was carrying a knife on his side.”   They “searched Fox and his vehicle and arrested Fox” and charged him with a variety of offenses.  He pled guilty to reduced charges.

Fox then filed a complaint against MSP and three unnamed officer defendants under 42 U.S.C. §1983, claiming violations under the Fourth Amendment.  He later substituted McGuire, Hagerman and McGehee for the unnamed defendants.
  MSP requested, and received, summary judgment.  The defendant officers requested summary judgment and after procedural wrangling, the Court dismissed McGehee, as Fox failed to assert facts that indicated that she committed any unlawful actions.  The court then dismissed the federal claims  against the other officers as “Fox failed to allege facts that would establish a violation of Fox’s Fourth Amendment rights.”   (The Court further dismissed the state law claims.)  Fox appealed.

ISSUE:
May a vehicle be searched when officers reasonably believe weapons are inside?

HOLDING:
Yes (but see discussion)
DISCUSSION:   The Court noted that the initial arrest was based upon the officers plain view observation of an illegal switchblade knife on Fox’s belt, and that such items are lawfully subject to seizure.
   The Court further held that the search of Fox’s vehicle was lawful, either as a search incident to arrest,
 or a “necessary protective search in light of the officers’ discovery that Fox possessed a switchblade.”

In addition, Fox’s claim was barred under Heck v. Humphrey, which prohibits the recovery of damages for “allegedly unconstitutional … harm caused by actions whose unlawfulness would render a conviction or sentence invalid.”
  In this case, finding in favor of Fox would “necessarily imply the invalidity of his conviction” for the possession of the knife.   In other words, Fox’s guilty plea prevented his later argument that his arrest was unlawful. 

As such, the District Court’s decision was affirmed. 

Causey et al. v. City of Bay City, et al.

442 F.3d 524, 2006 Fed.App. 0112P (6th Cir. Mich. 2006)

UNPUBLISHED
FACTS:
On December 31, 2000, Officer Doyle and Sporman (Bay City PD) were dispatched to the home of Causey and Bradley, “to investigate a call reporting several gunshots fired from the backyard of that address.”   (The shots were fired at approximately 7:30 p.m.)  Doyle knocked, but Causey later testified that although he and Bradley heard it, they did not answer it “because they were in bed.”  

The officers learned that the call came from the house next door, so they went there to question the caller.  Stevens, the resident, told the officers that she had heard “a single gunshot followed a few minutes later by five more gunshots” – coming from the back yard next door.  Stevens told them that shots had also been fired from that area on July 4th and the previous New Year’s Eve.  She stated that she did not see anyone in the yard.

The officers entered the fenced backyard next door.  They  retrieved several bullet casing from the snow.  At approximately the same time, one of the officers knocked on the back door, and received no answer.  Dispatch tried to call the home, again with no response. 

Dispatch also told the officers that they’d received a 911 hang-up call earlier, followed by a “return call explaining that the earlier call had been made by a child playing with the telephone.”   However, Stevens “told the police that she did not think that any children were at the … residence.”  

Sgt. Feinauer (in dispatch) “authorized a warrantless, forcible entry of the … residence to check for any injured persons inside” and she also sent backup.  The officers waited some 15 to 30 minutes for that backup to arrive.   When the additional officers arrived, Doyle  “knocked loudly on the front door six times and yelled that the police would enter the house” – and “when no answer was forthcoming, they forced the door with a battering ram.”  

At this point, stories began to diverge.  Causey later stated that he and Bradley responded to this knock and spoke to the officers through a window, and were told that the police were there to “check the well-being of the occupants,” and they replied that they were fine.  Doyle, however, stated that no one within responded.  


Causey and Bradley brought suit under 42 U.S.C. §1983, challenging the constitutionality of the officers’ entry into their yard and subsequently the house.  (Post-entry facts, what they did inside the house, are not relevant to this appeal.)  The officers moved for summary judgment, arguing justification under exigent circumstances.  The officers were denied qualified immunity, and appealed.

ISSUE:
Must an officer accept a resident’s assurance that everything inside  is alright, when responding to what reasonably appears to be a violent situation? 

HOLDING:
No

DISCUSSION:  First, the Court addressed the entry into the backyard.  The Court found it to be reasonable “because the officers had a reasonable fear that someone in the house needed their immediate aid.”  The Court found its earlier opinion in Dickerson v. McClellan
 instructive, in which it stated that safety concerns existed in a situation where there had been shown a “willingness to use a weapon.”   In U.S. v. Bates, the court had “held first that an exigency exists when officers can demonstrate that a suspect has a willingness to use a weapon, and second that the firing of nine shots demonstrates such a willingness.”
   

The Court noted that even accepting that they had been told by the residents that everything was alright, it was certainly reasonable to infer that possibly the residents were concealing someone else in the house or that they were “too intimidated to give assurance by an unseen attacker in the residence.”  In other words, just because the officers received assurances from occupants of the house, it was not “unreasonable for the officers to continue believing that someone inside needed their aid.” 

In addition, the “fact that the officers briefly investigated the situation and waited for backup does not preclude an exigency.”   Officers “may take ‘reasonable precautions to reduce the risk of serious injury to themselves or others….”  A delay of a long period of time might negate the “exigent safety exception” – as it did on O’Brien v. City of Grand Rapids, when the officer waited four-and-a-half hours, even after backup had arrived, to investigate and monitor a situation involving a mentally unstable, armed man,” which was further undermined by the fact that the man “had done nothing threatening for over four hours.”
   But in this case, the Court found the delay to be reasonable.
The Court found the warrantless entry into the yard to be justified, and further found that the entry into the residence was justified under the same premise.

The Court reversed the trial court’s denial of qualified immunity, and remanded the case back with instructions to award qualified immunity to the defendant officers.

SEARCH & SEIZURE – WARRANTS
U.S. v. Coffee

434 F.3d 887 (6th Cir. 2006)
FACTS: 
On January 29, 2003, the Metro Street Enforcement Team (MSET, Inkster, Michigan, PD) “organized and executed a controlled purchase of cocaine base” from a particular location “with the assistance of a [CI].”   The CI was wearing a transmitter so the officers could monitor the buy.  When the CI left the house, he was accompanied by John Coffee (the defendant), who then left the area.  The CI handed over cocaine base to the officers.  
The next day, Officer Adams obtained a search warrant and the location was searched.  There was no one at the house at the time of the search.  A drug dog alerted on a bag that was found to contain 29 packages of marijuana and cocaine base.  A number of weapons were also found in the house.  Items belonging to Coffee were found in the house, such as work clothing embroidered with his name,  assorted mail, and photographs of Coffee, his wife, and his children.  
Coffee was indicted and convicted, and appealed.

ISSUE:
May corroborated information from a CI be sufficient to support a search warrant? 
HOLDING:
Yes
DISCUSSION:  Coffee argued that the search warrant affidavit was “deficient in several material respects” – in that it failed “to adequately establish the veracity or reliability of the unnamed CI and [did] not sufficiently corroborate the CI’s allegations of illegal activity so as to provide the requisite probable cause for issuance of the search warrant.”   

The Court discussed at length the requirements for a warrant based upon an unnamed CI.  If, the Court noted, “the bulk of the information in the affidavit comes from a confidential source, a court must consider the veracity, reliability, and the basis of knowledge for that information as part of the totality of the circumstances analysis.”
  If officers are able to corroborate “significant parts of the informant’s story” or “attest ‘with some detail’ that the informant provided reliable information in the past,” the Court may find that the information is sufficiently supported.   In this case, the affidavit did not address the reliability of the CI, but detailed the setting up of the controlled buy and the “precautions [taken] before and after the orchestrated purchase, and this adequately corroborated the veracity of the CI’s information.”    The affidavit noted that the CI had made previous purchases from that same address.  
The Court upheld Coffee’s conviction. 
U.S. v. Tran

433 F.3d 472 (6th Cir. Mich. 2006)
FACTS:  Tran “owned and operated two businesses” in Grand Rapids, MI.  On October 24, 2000, one of the businesses, Mimi’s Family Hair Care, was damaged by a fire that was determined to be arson.  The lab was unable to identify the accelerant but there were a number of volatile products already at the salon.  After a fire at the other business, Kimberly’s Beauty College, a Kentwood PD detective received a letter “naming a suspect in the first fire.”  Upon questioning that suspect, the student admitted to setting the first fire at Tran’s request.
On March 24, 2002, “Kimberly Beauty College was destroyed by fire, and an adjacent business suffered fire and smoke damage.”  Again, arson was determined to be the cause, but no arsonist was ever identified.

Tran was charged with several federal offenses relating to the arsons.  A motion to suppress was denied, and he was convicted.  He appealed.

ISSUE:
May an officer make a minor correction in an address on a search warrant, after it has been signed?
HOLDING:
No (but see note)
DISCUSSION:  Tran argued that the warrants for the search of her residence and the beauty college were deficient, and thus invalid.  First, on May 13, 2002, Det. Struve got a warrant for the “basement of the Kimberly Beauty College.”  There he seized a “gallon of acetone and two file cabinets.”  On July 2, Struve got a second warrant for Tran’s mobile home, at 338 Vinedale SE, and seized “numerous documents, including bank and casino records.”  
Tran had argued in the suppression motion that the warrant for the beauty college “because the street number of the address on the warrant and the accompanying affidavit had been altered.”  After the magistrate signed that warrant, Struve corrected the address from 937 to 931, in both the warrant and the affidavit.  (The magistrate was never told of the error.)  The Court held, however, that while the alteration was improper, “it did not eliminate probable cause or render the warrant invalid.”   Previous Sixth Circuit decisions had held warrants to be valid despite technical inaccuracies.  The uncontested information in the warrant was sufficient to ensure that they would search the correct location.  (In fact, Struve had been to the location previously.)
However, the Court also noted that “[s]ince only a judicial officer may issue a warrant, it necessarily follows that only a judicial officer may alter, modify, or correct the warrant.”   If changes are necessary, the changes should be submitted to the judicial officer for approval.  The Court found, in this situation, however that there was “no authority or reason to invalidate the entire warrant because of the officer’s mistake” and [t]here was no bad faith, deception, or prejudice as a result.”  

With regard to the residential warrant, Tran argued that the warrant lacked probable cause because “it failed to state the required nexus between the place to be searched and the arson.”   The warrant precisely identified the location and “[l]ikewise, it identified the items to be seized in an equally detailed fashion.”  The “underlying affidavit, however, neither explicitly connected the searched residence … to the fire at Kimberly Beauty College, nor stated that a person connected with the arson lived at the searched residence.”  “In short, the affidavit did not indicate why Detective Struve believed that the items to be seized would be located at 338 Vinedale SE or that [Tran] had a connection with the mobile home located at the given address.”  The warrant failed to state a “nexus between the place to be searched and the evidence sought.”
   That failure, however, is not fatal.  The “issuing magistrate may consider sworn, unrecorded oral testimony supplementing a duly executed affidavit to determine whether there is probable cause upon which to issue a search warrant.”   Det. Struve “testified at the suppression hearing that it was Judge Timmers’ practice to question officers at length under oath about the relationship between the place to be searched and the investigation.”  During that questioning, Struve testified, he provided the links between Tran’s home and the investigation.  The affidavit and the oral testimony “together established a ‘fair probability’ that evidence of a crime would be found in” the residence.”  
The Court upheld the conviction. 

NOTE:  Although the Court did not invalidate the warrants in this case, it would still be poor practice to alter a warrant in any way after it has been signed, without getting permission from the judicial officer that signed the warrant.  In addition, it is absolutely critical to include a connection, in the narrative, between the suspected crime and the location that the warrant concerns.
Armstrong v. City of Melvindale (MI)

432 F.3d 695 (6th Cir. 2006)
FACTS:  
In 1999, Southgate officers “executed a warrant on the premises of Cad Visions” … “to inventory and seize assets in connection with a forfeiture action against” Ziriada, a friend of Carl Armstrong (the lead plaintiff). During that search, Armstrong arrived and “asserted ownership of the computers in the building.”  He provided the officers with a business card but no ownership documents.  The officers “seized the computers.”  
The officers then “sought a warrant to search Armstrong’s business, Computer Time, located in Melvindale” … “for the documents that would substantiate Armstrong’s ownership claim.”  They requested the assistance of the county prosecutor, who advised that she believed it to be “legally feasible” to use a search warrant for that purpose and she approved the affidavit and warrant Fobar (one of the officers) drafted.  They presented the document to a judge and it was signed.

The search failed to turn up any documents, “because, as it turns out, Armstrong lied about owning the computers.”  But, they did find marijuana.  Because the property was in Melvindale, the Southgate officers notified the Melvindale PD about what they had found.   Melvindale officers sought and received a search warrant, “seized a large quantity of contraband” and sought forfeiture.  However, “a judge suppressed the evidence on the ground that both searches … were unconstitutional.” 
The Armstrongs filed suit under 42 U.S.C. §1983, alleged violations of, among others, the Fourth Amendment.  The defendant officers requested and received summary judgment on all issues.  The Armstrongs appealed on the Fourth Amendment claim.
ISSUE:
May a warrant be used to seek items that are not evidence of a crime? 
HOLDING:
No
DISCUSSION:  In any §1983 action, the threshold issue is “[w]hether a constitutional violation occurred.”  If there is no right violated, no further consideration is necessary and the case would be dismissed.  The Armstrongs argued that the first “warrant was constitutionally deficient because the Fourth Amendment prohibits the issuance of a search warrant except upon a showing that probable cause exists to believe that fruits, instrumentalities, or evidence of a crime will be found at the place sought to be searched.”  In this case, they argued that the officers were searching not for evidence of a crime, and as such, the warrant was invalid.  
The Court agreed that “the object of … [the] search – the ownership papers – lacked any evident criminal link, the search was unconstitutional.”  

However, that is not the end of the inquiry.  Next, the Court had to determine if that right was clearly established and defined at the time.  The Court noted that while it agreed with the trial court as to the constitutional violation, the trial court never addressed the second prong – and the Sixth Circuit concluded that the officers sought legal advice prior to submitting the warrant to a judge.  In Greene v. Reeves, the Court had ruled that seeking legal advice of other, more qualified, individuals, such as prosecuting attorneys and judicial officers is a valid action and “did not exceed the ‘broad range of reasonable professional judgment’” accorded under the doctrine of qualified immunity.   Previous case law had also indicated that qualified immunity can certainly be appropriate “[when] their decision was reasonable, even if mistaken.”

The Court reversed the lower court’s denial of summary judgment and remanded the case with instructions for the trial court to do so. 
U.S. v. Terry and Jane Adkins

2006 WL 538754, 2006 Fed.App. 0172N, (6th Cir. Ky. 2006)
UNPUBLISHED


FACTS:  In July, 2003 SA Vito (FBI) “applied for warrants to search the house, car, and ‘physical characteristics’ of Terry Edward Adkins,”  seeking evidence that he “possessed child pornography that had been transported in interstate commerce or evidence that Adkins had traveled in interstate commerce for the purpose of engaging in a sexual act with a person under the age of 18.”  

The affidavit detailed that there had been “four recent incidents in which young children had been sexually molested” and that “an informant, after seeing a composite sketch of the perpetrator on television, told police that Mr. Adkins might have been involved.”   The informant was able to provide “additional information about Mr. Adkins that tended to implicate him in the series of child molestations.”  For example, he kept “stuffed animals and other toys” in his car, although the Adkins had no children.  They also learned that he had a “very modern computer” and spent “hundreds of hours on the internet” in a space of three months, and had visited “an internet site for persons with a sexual interest in wearing diapers.”   The informant also noted that Jane Adkins had said that she and her husband “had sexually molested children “ for whom she babysitted, and they had discussed kidnapping a child for sexual purposes.  Further information included “Adkins’ history as a victim of sexual abuse and as a sexually aggressive child.”  

Vito also consulted with another Supervisory SA, Clemente, who was an expert on crimes against children.  Vito explained that “some child sex offenders are categorized as ‘preferential offenders’ who are sexually attracted to children and their behavior with those children would be “typically repetitive and predatory.”   As such, they spend a great deal of time “pursuing child pornography and/or sexual contact with children.”   Vito expressed an opinion that Adkins appeared to be such a preferential child sex offender and would be likely to have a collection of child pornography, most likely on his computer.

The warrants were issued, and executed, on July 30, 2003.  They found nearly “3,000 photographs of children engaged in sexual activity” on the computer, and Adkins admitted that he had “downloaded child pornography.”   They also interviewed Jane Adkins, first at a restaurant and then at the sheriff’s office, and she later testified that she didn’t believe she was free to leave.  They did not let her change from her pajamas, nor did they tell her “what was going on,” she was never told she could leave, and she “had no vehicle in which to leave in any event.”  However, the officers stated that she was wearing normal clothing, that she was told she didn’t have to talk to them and that they would take her home if she wished, and she never asked to be taken home.

She admitted to downloading child pornography, and also admitted that they were both involved in molesting children.  She signed a Miranda waiver and gave written statements.   (She later claimed that the statements concerning the child molestations were untrue, and that she only made them because the officers “would not accept that she knew nothing about the incidents” and that she finally just told them what they wanted to hear.”  She did not deny that the information on the child pornography, however.) 

Both of the Akins were indicted on multiple charges relating to child pornography.  Adkins moved for suppression, arguing that the affidavit did not establish probable cause, and as such, the warrant was invalid.   Jane Adkins moved to suppress her statements, pointing out that she did not receive her Miranda warnings until after she made the statements.  

Both were convicted, and appealed

ISSUE:
May an officer’s “institutional knowledge” of a subject be a factor in judging the validity of a search warrant affidavit partially based upon that knowledge?

HOLDING:
Yes

DISCUSSION:    The Court noted that, pursuant to Adkins’ argument, the “affidavit did not set forth evidence that Mr. Adkins possesses every characteristic of a preferential child sex offender.”  But, the Court agreed, the evidence of multiple molestations “was sufficient, in [its] view to support” the agent’s “opinion that Adkins is a preferential offender.”   (Adkins submitted expert testimony that asserted that the “’profiling’ of offenders is not a scientifically validated process.”)   The Court stated that “Agent Vito’s conclusion was not presented as a matter of scientific certainty, moreover, nor was it required to be.”   

The Court agreed that the “institutional knowledge” (of Clemente, in particular) presented in the affidavit was sufficient to support the affidavit.   The Court upheld the validity of the warrant, and the statements made by Adkins in connection with that warrant.

With regards Jane Adkins’ statements, she argued that her statements were involuntary and that Miranda was given subsequent to her giving the statements.  The Court looked at the totality of the circumstances as to deciding whether she was in custody.   Examining the facts as alleged by both Jane Adkins and the police officers present, they found that her situation did not rise to the level of custody.  In particular, they Court did not object to the “psychological tactic of telling Mrs. Adkins that Mr. Adkins had already confessed does not strike us as coercive.”
    

Both convictions were affirmed.
U.S. v. Judd

2006 WL 773744 (6th Cir. Ohio, 2006)

UNPUBLISHED

FACTS:  This case began with a tip for a CI, who told Officer Holbrook (Jackson Township PD) that Judd “would be leaving Ohio via personal vehicle for Texas to pick up or purchase approximately sixty pounds of marijuana” the next day.  Holbrook also got information on Judd’s car, and that he lived at 211 Alton Ave.

As a result of the tip, the DEA set up surveillance on the address and followed Judd as he left the next morning.  He made three stops, ending up at a Family Dollar store.  There the officers stopped him and searched him, finding some $4,000 in cash.  They also searched his car and found “marijuana and cocaine residue, a box of gloves, potting soil and baggies.”  (The officers stated he consented, but he said he did not.)  They asked for consent to search the address, and Judd refused, but agreed that although he was not the owner of the property (a duplex) that he managed it and had access to both units (211 and 209).   Holbrook then got a search warrant for both units – including in it the information from the CI and the information from the surveillance.  He also noted that on a visit to the duplex, earlier that day, the officers found trash in the rear dumpster consistent with marijuana packaging and detected the odor of marijuana from an open window at the duplex. 

The judge issued the warrant, and upon execution, the officers found 34 marijuana plants, “packing material, and other controlled substances.”   Judd was charged with various drug offenses 

Judd moved for suppression, arguing that the stop outside the Family Dollar was improper in that the officers lacked “reasonable suspicion to believe that he was engaged in criminal activity” sufficient to justify a Terry stop.   He further argued that the search warrant was insufficient, in that the CI’s “reliability was not established in the affidavit” – and that the information gained at the arguably illegal Terry stop should be redacted (removed) from consideration on the sufficiency of the warrant.

The trial court granted the motion to suppress, finding that the stop was based upon no more than an “inarticulate hunch.” However, the Court refused to suppress the evidence found during the duplex search, finding the affidavit sufficient even without the CI’s statements and the information from the illegal stop.  

Judd appealed.

ISSUE:
May a CI’s tip, properly corroborated, be the basis for a valid search warrant?

HOLDING:
Yes

DISCUSSION:  The Court stated that “[a]lthough the confidential informant’s tip could not, alone, supply the basis for the issuance of a search warrant, it provided information that the officers could and did verify.”   For example, his OL listed 211 Alton as Judd’s residence, and they found mail addressed to him at that address.  The trash, from a receptacle directly behind the duplex,  “revealed incriminating evidence, as did the odor emanating from inside the building.”  Neighbors stated that they’d seen Judd going in and out, although no one said they saw him near the trash container.  The Court found that “the totality of the information in the affidavit was sufficient to establish probable cause to support the issuance of the search warrant.”  

The conviction was affirmed.
SEARCH & SEIZURE – COMPUTER CRIME
U.S. v. Morgan

435 F.3d 660 (6th Cir. 2006)
FACTS: On November 28, 2001, Cassie Morgan (wife of Michael Morgan, the defendant) contacted the Boone County [SD] and spoke to Captain John Prindle regarding her suspicions that her husband … was viewing child pornography through the internet on a computer in their home.   She had learned this through the installation of a program that surreptitiously captured images of whatever was viewed on that computer. The next day, BCSD responded to a domestic violence call, triggered by Cassie Morgan confronting Michael Morgan about what he was doing.   Det. Lavender, who responded to the call, discussed the issue with Cassie Morgan and she signed a consent to search form for the computer.  

The computer was located in the basement, a common area.  The couple did not have separate passwords, but Cassie Morgan did have another computer that she used as her “primary use” computer. (This information was not, apparently, given to the deputies at the scene.)
Captain Prindle examined the hard drive of the computer and found a large number of child pornography images.  They were not encrypted or password protected.  Morgan had installed an “internet eraser” program that was intended to delete the images, but Capt. Prindle was able to recover 148 images.  

Morgan was charged with receiving child pornography and he moved to suppress the evidence.  That motion was denied and Morgan was eventually convicted.  Morgan appealed. 

ISSUE:
Do joint users of a computer have apparent authority to give consent to search the computer? 
HOLDING:
Yes
DISCUSSION:  The Court addressed the issue from the view of the consent given by Cassie Morgan.  The Court “express[ed] no view as to whether Cassie Morgan had actual authority to consent to the search.”    However, the Court noted that “[v]alid consent may be given not only by the defendant but also by ‘a third party who possessed common authority over or other sufficient relationship to the premises or effects sought to be inspected.”
 

However, the Court stated that there was no doubt that Cassie Morgan had apparent authority, because the computer was in a common area of the home and Cassie Morgan had obvious access, in that she had installed the spyware program on the computer herself.  A search under apparent authority is valid if a reasonable officer would believe that the individual giving consent had the authority to do so, and the Court found that clearly, the officers would so believe.  

The Court upheld the conviction. 

U.S. v. DeCarlo

434 F.3d 447 (6th Cir.(Tenn.) 2006)
FACTS:  In March, 2003, Special Deputy U.S. Marshal Dallosta was working with the FBI’s Crimes against Children Task Force when she received a “citizen’s complaint concerning an Internet chat room hosted by Yahoo.”   On that site, Dallosta found a link to a profile that led to a site which identified the user as a “36-year-old male looking for a girl whose parents would give her permission to come live with him.”  The screen name indicated the user’s interest in young girls.  

Dallosta created a female identity and sent an email stating that she had “gotten a ten-year-old girl dumped on me” and seeking a “good home” for her.  An email exchanged ensued which included discussion of whether the child “would … want me (DeCarlo) to make love to her?”  Eventually, Dallosta asked if he was dealing with an undercover cop, which DeCarlo denied, and eventually, Dallosta sent a photo of “Samantha.”  (In fact, it was a picture of Dallosta at the age of ten.) They agreed that DeCarlo would drive to Memphis, and they discussed the logistical details of the exchange.  Dallosta then made a telephone call, using special equipment that altered her voice to sound like a child, and pretended to be Samantha.  It was agreed that they would make the exchange on March 12 at approximately 3 p.m. at a Super 8 in Memphis.  
Dallosta and FBI Agent Lies observed DeCarlo’s arrival at the Super 8.  He was promptly arrested by the Shelby County (Tenn) SO and taken to the FBI office.  DeCarlo gave a statement which gave a different version of the interchange, and signed a consent to search for his home, computer and email accounts. 

DeCarlo was arrested and eventually indicted for traveling in interstate commerce (North Carolina to Tennessee) with the intent to engage in a sexual act with a female child under the age of twelve.  He moved to suppress the evidence.  
ISSUE:
Might a single, isolated, improper comment, during the course of an online investigation, invalidate the probable cause in a warrant that mentions that comment?
HOLDING:  
No
DISCUSSION: DeCarlo argued that he was arrested without probable cause and that the consents were invalid.  In his appellate argument, he argued that “the arrest warrant was issued in reliance on an affidavit that included a false statement.”  In that statement, Dallosta stated that DeCarlo agreed to pay $100 for the putative child.  In fact, DeCarlo had agreed that he would “try” to give Dallosta the money so she could “get home.”   The Court found that the “single, isolated comment, even if improper” did not affect “the finding of probable cause” which was based on the entire online conversation.  

The court upheld DeCarlo’s arrest, and as a result, all of the evidence that was revealed as a result. 
SEARCH & SEIZURE - VEHICLE STOPS

U.S. v. White

162 Fed. Appx. 520 (6th Cir. 2006)
FACTS:  In February, 1999, White pled guilty to various charges, and he was released on parole in 2002.  In the fall of 2003, Beebe (a parole officer and member of the Violent Crimes Task Force) learned that White was likely a parole violator and was in the Akron area.  Shortly thereafter, White was formally declared to be a parole violator and a warrant issued, but little effort was made to locate him.  In the spring of 2004, however, Allen (Canton, OH, PD) received information that linked White to a specific address in Canton, and to a “white Chrysler automobile with dark tinted windows.”   The agency was told that White was frequently at the address and was “either the driver of or a frequent passenger” in the vehicle.
On April 8, 2004, a team went to apprehend White.  They saw a white Chrysler parked in the driveway, but it did not have tinted windows.  They received permission from the owner of the house to search, and he admitted that White had been there the day before, but stated that White was not there at the time.

The officers “then grouped in the front yard to discuss other leads.”  They “noticed a white Chrysler with tinted windows approaching the … residence.”  It “slowed as it passed the … residence.”  Because of the tinted windows, the officers could not tell who was in the vehicle, but they pursued it anyway.  It eventually stopped.  

White got out of the vehicle and stated -  “you got me.”  He was arrested.  The driver, White’s girlfriend, Malka, was also ordered out of the vehicle and arrested.  Beebe searched the car and found a pistol behind the front seat and Malka told him there was another weapon in a black bag.  Beebe secured that as well.  White was indicted for possession of the first weapon and moved to suppress it. 

The trial court denied the motion and White took a conditional guilty plea.  He appealed.

ISSUE:
May a vehicle stop be based upon a reasonable suspicion that the vehicle is occupied by the subject of an outstanding warrant?
HOLDING:
Yes
DISCUSSION:  White argued that the vehicle stop violated “his Fourth Amendment rights.”  The Court agreed that vehicle stops were seizures, but noted that the Fourth Amendment was “not violated if such a stop is based upon a reasonable and articulable suspicion that criminal activity may be afoot.”
  However, this case was a slight variation on the usual theme, in that White was not suspected of being “engaged in criminal activity” but instead, was stopped by officers because they suspected that White, the subject of a warrant, was in the vehicle.
The Court looked to U.S. v. Hudson
 and U.S. v. Hensley
 for guidance, and concluded that the informant’s tip could be “sufficient to establish reasonable suspicion for a stop, even though it would be insufficient to establish probable cause, so long as the information carries sufficient ‘indicia of reliability.’”
  

The Court agreed that the facts, as presented, were sufficient to justify the stop, and upheld the plea.  
U.S. v. Lavender
162 Fed. Appx. 548 (6th Cir. 2006)
FACTS:  A patrol officer from Blue Ash (OH) “spotted a vehicle that appeared to meet the description from an all-points-bulletin radioed about 45 minutes earlier of a getaway car that was involved in an armed bank robbery in Norwood, Ohio.”  Responding officers “converged on the suspicious vehicle and ordered” the driver, Lavender, “out of her car at gunpoint and handcuffed her while they called for further information about the suspect in the bank robbery.”  The vehicle was also occupied by Lavender’s two daughters (10 and 16).  

“As it turned out, Lavender had no connection with the robbery or the robber.”  The encounter “lasted 20 minutes” and  “Pauletta Lavender was out of her car for a total of eight minutes.”  “She was hand-cuffed for only four minutes of that time, while officers searched the inside of the car and its trunk to make sure that the robber was not in the car.”  

The District Court found that the initial stop was “supported by reasonable suspicion.”  The Court also noted that “even if the plaintiff could have made out a constitutional violation, the individual officers would be entitled to qualified immunity because the plaintiff had failed to demonstrate that, under the circumstances, they had acted in an objectively unreasonable fashion.”  The District Court granted summary judgment to all defendants.

ISSUE:
Is a vehicle stop justified when made on reasonable (but mistaken) belief that the occupants are involved in a crime?
HOLDING:
Yes
DISCUSSION:  The Sixth Circuit quickly held that the District Court’s judgment was correct in all respects, and affirmed its judgment.

SEARCH & SEIZURE – TERRY 

Mitchell and Culpepper v. Boelcke, et. al

440 F.3d 300, 2006 Fed.App. 0080P (6th Cir. Mich.2006)

UNPUBLISHED
FACTS:  On June 13, 2000, Officer Boelcke (St. Joseph, MI, PD) “was flagged down by Benjamin Tourney, who explained that he had been assaulted and robbed by a group of four or five males, some black, some white, all wearing white T-shirts.”  A witnessed identified two of the assailants as Jamie Otis and Antonio Sherman.  The information was broadcast to officers in the area.

Officer Easton, on patrol in the area, saw 3 African-American males, Mitchell, Sherman and Palmer, and a white male, Otis,  walking together only a few hundred feet from the site of the robbery.  Easton knew Palmer and Otis, and due to the combination of circumstances, he “detained the four men and brought them to the crime scene” to “show them to the victim.”  

At the same time, Officer Rothrock was also on patrol, a few blocks away, and saw “Culpepper on the sidewalk in front of his home.”  Culpepper was wearing a “faded blue T-shirt.”  Rothrock “stopped and questioned Culpepper, who denied knowing anything about the robbery.”  He was unwilling to get into the patrol car, so “Rothrack directed him to walk to the crime scene.”  Culpepper did so.  “Rothrock later confirmed at trial that although Culpepper was not in physical custody, he was detained at that time, i.e., not free to refuse the officer’s order.” 

The victim “positively identified all five of the men rounded up and presented by the police [during a show-up] as his attackers.”  The five men were taken to the station, and questioned.  Eventually, charges brought against Mitchell and Culpepper were dismissed, and they filed suit against the officers, “alleging both selective enforcement of the law based on race and violations of [their] Fourth Amendment rights to be free from unreasonable detention.”  At trial, the jury found in favor of all of the defendants, and Mitchell and Culpepper appealed.

ISSUE:
Is simply being in the vicinity of the crime (and not matching the description of any suspect), sufficient to justify a Terry stop?
HOLDING:
No
DISCUSSION:  First the Court considered whether the detention of Mitchell was appropriate.  The Court noted that while patrolling in the area, “Easton happened upon four young men.”  One of the four had been identified by name by a witness.  The Court noted that “[e]ven though only Mitchell was dressed in a white T-shirt at that time Easton saw the young men, these observations, coupled with the fact that Jamie Otis and Ted Palmer, another member of the group that the officer knew, were not usually seen in that area of town, justified Easton’s suspicion that the men could have been involved in the criminal activity under investigation and that a brief detention of them was warranted.” 

The Court looked to U.S. v. Arvizu
 and U.S. v. Cortez
 as guidance, and noted that “[a]lthough an officer’s reliance on a mere ‘hunch’ is insufficient to justify a stop, the likelihood of criminal activity need not rise to the level required for probable cause, and it falls considerably short of satisfying a preponderance of the evidence standard.”   The Court found that the “information known to Easton and the facts observed by him fell within these parameters and justified the detention of … Mitchell.”  

The Court affirmed the lower court’s decision as it related to Mitchell. 

With regards to Culpepper, however, the Court found that the justification for Mitchell “does not … necessarily insulate the verdict against Culpepper from challenge.”  The Court noted that “Rothrock’s detention of Culpepper was based upon no articulated facts or observations other than that the officer knew Culpepper and, following the broadcast of the robbers’ description, saw Culpepper in the general vicinity of the crime.”   Culpepper was not with the other individuals, and was not wearing the clothing described for the assailants.  He was on foot in front of his own home.  

The Court noted that:

“To assume that a young man lawfully walking on the sidewalk in front of his home and dressed differently from the described assailants is somehow involved in the crime being investigated stretches even the concept of a ‘hunch’ beyond its breaking point.”  

The Court further stated that there was nothing in the record to support that the “police had a ‘reasonable’ suspicion that … Culpepper was involved in criminal activity at or before the time of his detention.”    Although the defendant officers argued that the subsequent identification of Culpepper by the victim – events that occurred after the detention cannot retroactively be taken to justify it as reasonable.”
  As such, the court found the detention was unreasonable, and held that the district court’s denial of Culpepper’s motion for a new trial was an abuse of discretion, as it should have been awarded.  

Finally, the Court addressed the allegation by the plaintiffs that the officers engaged in selective law enforcement, in that charges were only pressed against black suspects, not white suspects.  (Otis, for example, a white male, was identified by name by a witness and was detained briefly, but never formally charged.) 

The Court looked to Gardenshire v. Schubert, which outlined a “three-part test to determine whether selective enforcement has indeed occurred.”
   

1) A government official “must single out a person belonging to an identifiable group, such as those of a particular race or religion, or a group exercising constitutional rights, for prosecution even though he has decided not to prosecute persons not belonging to that group in similar situations;”

2) The official “must initiate the prosecution with a discriminatory purpose;” and
3) The “prosecution must have a discriminatory effect on the group which the defendant belongs to.”

The Court agreed the Mitchell and Culpepper, “both African-Americans, have made a prima facie showing that a similarly-situated white individual (Jamie Otis) was not prosecuted in this matter.”   Officer Boelcke testified that Otis was initially detained because it was alleged he struck the victim, but it was quickly determined that he could not have done so – and that “the different treatment of the plaintiffs and of Otis was not based on the race of the individuals but rather on the circumstances of their alleged involvement in the criminal episode.”   Easton and Rothrock also stated that their decisions with regards to criminal prosecution had nothing to do with the race of the suspect.  The Court found that Mitchell and Culpepper had presented no evidence to indicate they had acted with a “discriminatory purpose.” 

The Court affirmed Mitchell’s conviction but reversed the Court’s finding on Culpepper, remanding the case for a new trial on Culpepper’s Fourth Amendment claim.  It also affirmed the trial court’s finding relating to selective enforcement.

SEARCH & SEIZURE – CARROLL 

U.S. v. Perez and Rhodes

440 F.3d 363 (6th Cir. Tenn., 2006)

FACTS:  On September 9, 2002, Special Agent (DEA) Bradford (Nashville, TN) took a call from SA Kelly (Houston, TX) “requesting assistance with an ongoing investigation into large-scale drug trafficking that possible involved deliveries of cocaine or marijuana” into Bradford’s area.   “Kelly explained that information from a confidential source led them to believe a pearl-white 2002 Cadillac Escalade EXT with temporary Kentucky license plates” might be involved.  Kelly had gotten a court order for an electronic tracking device on the vehicle, but it had stopped working.  A second court order was “issued authorizing ‘OnStar’ to use its global positioning system to find the vehicle.”  Kelly asked that the Nashville agents “conduct ‘loose surveillance’ of the Escalade and attempt to retrieve the non-functioning tracking device.”  Nashville agreed to assist. 

Once the OnStar system located the vehicle in Nashville, Mundy (the acting Resident Agent) and two other agents met near the hotel where the vehicle had been located.  They “watched as three Hispanic males, later identified as Perez, Flores and Barrera, got into the Escalade and left the hotel parking lot.”  They followed the vehicle in separate cars, but observed no criminal activity, although the Escalade was driven erratically “in a manner that suggested an attempt to evade surveillance.”   Eventually, after making several stops, the agents broke off surveillance, although they confirmed that the vehicle returned to the hotel that evening.

The next day, they returned at 11 a.m., and found the vehicle still parked in the same place.  Agents Ramirez, Hale and Hardcastle took up the surveillance from separate cars, but they were in constant contact with each other, and with Mundy, still in the office.  Shortly thereafter, they watched Perez “put a large black suitcase and two duffle bags into the rear of the Escalade.”    A few minutes later, they watched the vehicle pull around to the other side of the hotel, where Perez and Flores went into another room and emerged with each carrying a duffle bag, which they placed in the vehicle.  They drove to the hotel office and waited until 11:45, when another individual came out and got into the vehicle.  Ramirez left, fearing he would be spotted. 

Hardcastle was waiting to follow it when it left the hotel, but it never came through the exit.  He went in search of it, and found it parked next to an Explorer.  After some discussion, the occupants transferred two of the duffle bags into the Explorer and there was some shuffling among the passengers of both vehicles.  They then moved the duffle bags, which appeared to be heavy, to another vehicle nearby.  Eventually the Escalade and the Explorer left the parking lot together. 

Hardcastle believed he had observed a “dead drop” and that the drugs placed in the third vehicle would be retrieved by someone else.   Based upon what he had learned from the other officers, Mundy believed that a “drug transaction was about to take place and asked that drug interdiction units be sent to the area.”  Mundy asked for uniformed task force officer to stop the Escalade and the Explorer.  (He “indicated that they should look for a traffic violation, but conceded that he intended an investigatory stop would be made even if there was no violation.”)  

Both vehicles were promptly stopped.  Officer Johnson stopped the Escalade for “failing to use a turn signal when changing lanes.”  Perez was driving (and was the owner) and Rhodes and Flores were passengers.  Johnson wrote a warning citation and asked Perez if he would agree to a search of the car, and he agreed (both orally and in writing) some 15 minutes into the stop.  Officer Lee stopped the Explorer and obtained consent from Montgomery for a search.  The occupants of each vehicle were detained during the search, but were allowed to sit in the shade and talk during the search.  

A drug dog was brought to the scene but did not alert on either vehicle, and  “thorough hand searches of both vehicles and their contents revealed no contraband.”   They did find a “keyless entry device” in the Escalade that did not operate it, and they suspected it might work on the third vehicle that had been left in the hotel lot, as such a device was seen to be used in opening it earlier.   Rhodes admitted that he was the owner of the Tahoe, and that the device was for the Tahoe, but did not answer when asked for a consent.  Officers Johnson and Lee were told by the DEA to “hold the occupants while the investigation continued at the hotel.” 

In the meantime, Mundy arrived at the hotel.  They confirmed the duffle bag in the Tahoe was the one that had been carried from the second room.  Agent Hale went to get records and access to the rooms.  Officer Kohl and her drug dog, Lou, arrived, but Lou did not alert on the Tahoe.  Mundy called for a second dog, and thought that the bag may not have been in the vehicle long enough for the odor of the contents to escape from the bag, having had experience that was sometimes a factor in a successful search.

After discussion with the hotel staff as to whether a search warrant was necessary for the two rooms, it was determined that the occupants of the two rooms had actually checked out, and that warrants were not necessary.  Evidence was found in the room that had not been cleaned at that point.  

A little later, a second dog, Turbo, arrived, and at 1:30 p.m., Turbo alerted on the Tahoe.  Lou also alerted at that time.  (This occurred about 90 minutes after the initial stop.)   At that point, the officers were advised that a warrant was not needed, and a search revealed 30 bricks of cocaine in the two bags, along with cell phones and pagers.  The detained individuals were then arrested.

There were numerous issues in the case.  Among those issues, Perez and Rhodes argued that the evidence against them should have been suppressed, but the district court denied that request.  They appealed.

ISSUE:
Does the failure of a first dog to alert to drugs in a vehicle negate a second dog’s alert, and invalidate a search?

HOLDING:
No

DISCUSSION:  Rhodes and Perez contested that the “stop of the Escalade was justified by reasonable suspicion,” “that the scope and length of the detention did not render the stop unreasonable because there was continuous investigative activity aimed at confirming or dispelling the suspicion” and that “the search of the Tahoe was valid because it was supported by probable cause established when the second drug detection dog alerted to the Tahoe.”   (The District Court also agreed that the first dog did not alert because there had been insufficient time for the odor to “permeate the bags and escape from the Tahoe.”)  

With regards to the initial stop of the Escalade, the Court found that even though the officer had been instructed to make a stop, even absent a violation, that the stop had been made under the precepts of Whren.
   An “ordinary traffic stop is like an investigative detention” – a Terry stop.
  However, “[o]nce the purpose of an ordinary traffic stop is completed, the officer may not ‘further detain the vehicle or its occupants unless something that occurred during the traffic stop generated the necessary reasonable suspicion to justify a further detention.’”
  

The Court agreed, however, that even without the traffic violation, the officer had sufficient reasonable suspicion to believe that occupants were involved in a drug transaction, and equated the case to one that was a true Terry stop.   The Court found that the totality of the circumstances, and “the individual factors, taken as a whole, [gave] rise to reasonable suspicion, even if each individual factor is entirely consistent with innocent behavior when examined separately.”
  Giving “due weight to the reasonable inferences drawn by the agents based on their experience,” the court was satisfied that the initial stop was justified.

The Court moved on to the validity of the continued detention.  The Court concluded that the time that elapsed between the stop and the consent was no more than 15 minutes.  However, Perez and Rhodes argued that the stops were continued unreasonably after the consensual searches were completed, and that once the first drug dog did not alert, they should have been released.  However, the Court noted that “under [the] circumstances, the failure of the first dog to alert to the Tahoe did not dispel reasonable suspicion that drugs would be found in the Tahoe and use of a second drug detection dog served a reasonable investigatory purpose.”   The Court found that the “continued detention” of the men “for the hour between the completion of the consensual search of the Escalade and Explorer and the second dog’s alert to the Tahoe did not impermissibly extend the scope of the Terry stop.”  

The Court moved on to the central focus of the case, the search of the Tahoe and the subsequent discovery of cocaine.  The Court noted however, that “the search of the Tahoe was simply not the produce of the detention of the Escalade and its occupants” – nor the “fruit of the allegedly unlawful delay in the investigative stop of the Escalade.”    
The Court agreed that “Rhodes, as the owner, had protected Fourth Amendment interests in the Tahoe.”  However, nothing that was done with the Tahoe involved a seizure – including the exterior dog sniffs, impacted a privacy interest.  The Court has held that “use of a well-trained drug dog does not in itself implicate any legitimate privacy interest.”
   It was not disputed that both dogs were well-trained, and their “positive alerts provided  the necessary probable cause to justify the warrantless search of the Tahoe.”   Perez argued that he had standing to challenge the search, and that he had a “protected possessory interest in the duffle bags that contained the cocaine because he was seen carrying one of them.”  However, even if that was the case, “an officer with probable cause [may] search a vehicle for drugs [and] may inspect any item in the vehicle that could contain drugs, whether or not the item belonged to the driver, a passenger, or someone else claiming an expectation of privacy in its contents.”

The Court affirmed the denials of the suppression motions.
SEARCH & SEIZURE - CONSTRUCTIVE POSSESSION

U.S. v. Payne

2006 WL 772905, 2006 Fed. App. 0198N (6th Cir., Ky., 2006)
FACTS:  “On December 10, 2002, the police went to Payne’s residence on suspicion of drug trafficking.”
  They got consent and searched his home, and they “found methamphetamine, products used in the manufacture of methamphetamine, 5.1 pounds of marijuana and six guns.”  (They also found four “fake” guns.)  The guns were only a few feet from the marijuana, in the same room.  Four of the guns were loaded.

Payne argued at trial that he “owned the guns because he was a hunter and gun collector.”  His girlfriend testified that he “collected guns and occasionally used them to target shoot or hunt game.”  (Payne lived on 38 acres of land.)  Deputy Sheriff Batey testified that “Payne did not have a hunting license.”   (The Court noted, however, that Kentucky law “allows landowners and tenants to shoot game on their own property without first procuring a license.”) 

Payne was convicted of various drug offenses, as well as for possession of four of the six guns.
  Payne appealed.


ISSUE:
Is the presence of loaded weapons in proximity to other evidence of drug trafficking sufficient to support a firearms possession charge? 


HOLDING:
Yes

DISCUSSION:   The Court noted that Batey’s testimony was “clearly hearsay and perhaps not relevant” – but because Payne did not object, it did not consider that issue.   The Court noted that “[w]hether Payne used the guns for hunting appeared to be of lesser importance to the jury than the fact that the guns were loaded and in close proximity to the drugs” and that “some of the weapons, particularly an assault rifle and handguns, would not be used to hunt.”   The Court also noted that target shooters would be unlikely to keep the guns “loaded and ready for use while the guns are in the home.”  

The Court affirmed the conviction.

U.S. v. Daniels

2006 WL 549438, 2006 Fed.App. 0173N (6th Cir. Tenn., 2006)

UNPUBLISHED
FACTS:  On the date in question, Officers Horn and Lightsey (Memphis PD) observed “six or seven individuals loitering … in the street and on the sidewalk” at about 3 a.m., in a known high crime area.    As the officers approached, the crowd “began to immediately disperse.”  The officers “instructed the men to stop” as they got out of their patrol car, but “Daniels did not respond.”  Instead, he continued to walk away from the area.  

Horn followed Daniels and saw him pull something out of his clothing and toss it to the ground, and that the item was “silver metallic” and “appeared to have square edges, possibly a handgun or something to that effect.”   Lightsey eventually detained Daniels and patted him down, but he found nothing.  Horn did a quick search of the general area, and found nothing, but another officer, Clark, did find a .25 caliber pistol in the general area.  Daniels was then arrested.


Daniels was convicted of “being a felon in possession of a firearm,” and appealed.

ISSUE:
Is finding a weapon in close proximity to where a suspect apparently dropped something resembling a weapon sufficient to support the charge of possession of a firearm?

HOLDING:
Yes

DISCUSSION:  The Court quickly found that there was “’substantial and competent’ evidence to support a reasonable inference that Daniels possessed a firearm prior to dropping it on the ground near the scene of his arrest.”   Although the place where Horn said Daniels dropped the item was not precisely where Clark found it, the Court found that Horn’s later, clarified, description of the area to be credible.  


The Court upheld the conviction, but did remand the case for resentencing due to an unrelated error. 

42 U.S.C. §1983 - STATE-CREATED DANGER
McQueen v. Beecher Community Schools

433 F.3d 460 (6th Cir. 2006)
FACTS:  In the months leading up to the incident, Smith (a student) was “involved in several incidents where he attacked other students, sometimes beating them up and other times stabbing them with a pencil.”  Students who possessed dangerous weapons on school policy were expected to be expelled, and the district superintendent “testified that a pencil could qualify as a dangerous weapon under the policy, as could a pen or a book.”  Hughes, the principal, however, never attempted to expel Smith.  

On February 29, 2000, “Smith brought a gun to Buell Elementary School and fatally shot Doe, his first-grade classmate.”  At 0945, Judd (the class teacher) “lined up her students in the hallway and led them to a computer class.”  Six students, including Smith and the victim, were left behind in the classroom as a “punishment for not doing their work.”  Smith took out the gun, inserted the loaded magazine, threatened the students and then shot Doe.  At that moment, Judd was about 27 feet away, down a hallway.
McQueen (the victim’s mother) sued under 42 U.S.C. §1983, alleging claims against Judd “under a theory of state-created danger, against Hughes under supervisory liability, and against the School District under municipal liability.”  The defendants requested and received summary judgment, and McQueen appealed.  

ISSUE:
May public officials be held liable when they create the danger that injures a citizen? 
HOLDING:
Yes
DISCUSSION:  “The state-created danger doctrine has its roots in DeShaney v. Winnebago County Dep’t of Soc. Servs.”
  In that case, the Court concluded that “a State’s failure to protect an individual against private violence simply does constitute a violation of the Due Process Clause.”  But it also acknowledged that “in certain limited circumstances the Constitution imposes upon the State affirmative duties of care and protection with respect to particular individuals.”  Specifically, the Court recognized that when a person is being held prisoner by “the State,” “the Constitution imposes upon it a corresponding duty to assume some responsibility for [the prisoner’s] safety and general well-being.”  The Court “also seemed to leave the door open” to another theory, nothing that “[e]very regional court of appeals … has walked through the door left open by the Court and recognized the state-created-danger theory of constitutional liability under §1983.”  The Sixth Circuit took that action in Kallstrom  - and “laid out three important requirements:  an affirmative act that creates or increases the risk, a special danger to the victim as distinguished from the public at large, and the requisite degree of state culpability.”
The Court reviewed the first requirement.  Only in one case has the Sixth Circuit found that requirement to be met – in Kallstrom v. City of Columbus.
  In most cases, the court “rejected claims because the challenged conduct either was not an affirmative act at all or did not create or increase the risk of private violence to the [claimant].”  The Court had not considered, previously, the question of a teacher leaving students unsupervised, but concluded that the action was not an “affirmative act that created or increased the risk for purposes of Kallstrom.”   The Court noted that Smith could have taken precisely the same actions even if Judd had been in the same room with him, and the victim, as his previous “behavioral issues indicate that he did not shy away from misbehaving directly in Judd’s view.”   
The second prong requires that the plaintiff/victim must face a “special danger,” over and above a risk to the general population.  The Court agreed with McQueen that the five students, and in fact, the entire school could have constituted a group at “special danger.”  

The third prong required that the “state must have known or clearly should have known that its actions specifically endangered an individual.”  The plaintiff:

 “must demonstrate that the state acted with the requisite culpability to establish a substantive due process violation under the Fourteenth Amendment.”
  The government's conduct must be "so 'egregious' that it can be said to be 'arbitrary in the constitutional sense,' " but the standard is " 'no calibrated yard stick.'"
 The guiding principle seems to be that a deliberate-indifference standard is appropriate in 'settings [that] provide the opportunity for reflection and unhurried judgments,' but that a higher bar may be necessary when opportunities for reasoned deliberation are not present."
 Here, deliberate indifference is the appropriate standard because Judd had the opportunity to reflect and to deliberate before deciding to leave Smith and several children unsupervised in the classroom. Although public schools are busy places, Judd did not need to make a split-second decision that merits applying a higher standard.
 in which we required a showing that the police acted "maliciously and sadistically for the very purpose of causing harm" in the context of a shootout.  We have equated deliberate indifference with subjective recklessness,
 which means that "the official must both be aware of facts from which the inference could be drawn that a substantial risk of serious harm exists, and he must also draw the inference,"
 Subjective recklessness can "be proven circumstantially by evidence showing that the risk was so obvious that the official had to have known about it."
 


The Court concluded that McQueen had failed to meet two of the three requirements for success under the state-created-danger theory, and as such, “she had no viable direct claim against Judd.”  The Court quickly resolved the issues of supervisory and municipal liability, in favor of the defendants, as well.
The Sixth Circuit affirmed the District Court’s grant of summary judgment in favor of the defendants.

42 U.S.C. §1983 – SPECIAL RELATIONSHIP

Jones v. Reynolds, et al

438 F.3d 685 (6th Cir. 2006)

FACTS:  In the early morning hours of October 8, 2001, Reynolds and Atat were drag racing on a street on the border of Detroit.  Reynolds lost control of his car and it “veered into a crowd of spectators, striking Denise Jones and killing her.”  The Court noted that at the time, Lincoln Park police officers Kish, Lavis, Muncey and Nasser were at the scene, and “had an opportunity to stop the race” and further, that they “expressly allowed the participants to proceed with the race.”   (Although the race occurred in Detroit, the crowd observing the race blocked an intersection that was a route out of Lincoln Park.) They did not notify Lincoln Park dispatch about the race, although that was, apparently, their usual procedure, but once the incident occurred, the Lincoln Park officers did contact their dispatch to notify Detroit about the accident.  As soon as Detroit officers arrived, the Lincoln Park officers “left the scene without giving statements.”  Lincoln Park only learned of its officers’ involvement when it was revealed by the media. 

Criminal charges were placed against the drag racers, and Reynolds pled guilty. (Atat fled the country.)  Three of the Lincoln Park officers agreed that they had committed a neglect of duty.  Jones’ estate apparently filed a state lawsuit, as a state court granted summary judgment in favor of the city and the officers, finding the cause of Jones’ death to be solely the responsibility of Reynolds.  Jones’ estate then sued the two drag racers, along with Lincoln Park officers and the City of Lincoln Park, in federal court, for violations of Jones substantive due process rights under 42 U.S.C. §1983.

The District Court awarded summary judgment to the officers and the city, finding that the officers’ actions placed Jones at no more risk than her own actions did, and that there was no evidence of any affirmative action by the City justifying liability.   Jones appealed. 
ISSUE:   
Do officers have a legal duty to prevent a crime that puts bystanders at risk?

HOLDING:
No

DISCUSSION:  The Court noted that “[n]othing in the language of the Due Process Clause itself requires the State to protect the life, liberty and property of its citizens against invasions by private actors.”  States, however, may place certain duties upon its actors.  The Court has, in the past, recognized one exception to this rule, which is “when the State has so restrained the liberty of the individual that it renders him unable to care for himself, the state has a special relationship with that individual and thus an affirmative duty to protect him.”
  Since that time, the Court has recognized a second exemption, the “state-created danger” rule – which requires that first, there must be an “affirmative act by the state which either created or increased the risk that the plaintiff would be exposed to an act of violence by a third party,” that there existed a “special danger to the plaintiff wherein the state’s actions placed the plaintiff specifically at risk,” and that “the state knew or should have known that its actions specifically endangered the plaintiff.”
    

The Court found that neither exception applied in this case.  The officers engaged in no conduct greater than Jones  placed upon herself by “voluntarily choosing to watch the race.”   In fact, they noted, the race was occurring on streets outside Lincoln Park. Nothing in the facts indicated that the officers had any contact with Jones whatsoever, and noted that where she stood was well within the City of Detroit, at some distance from where Lincoln Park police cars were parked.   The Court mentioned that in cases alleging “state-created danger,” it was necessary for the specific victims to be identified, at least as a definable group if not by name.  

The Court upheld the summary judgment in favor of Lincoln Park and its officers.  However, the Court also noted that the officers in question used exceedingly poor judgment and that liability under state law was a possibility.  The court stated that the “most grating feature of this calamity … [was] that the police, a group upon whom we rely for public safety, had only to exercise reasonable judgment, indeed even below-average judgment, to prevent” the incident.  By “expressly allowing the about-to-begin race to proceed, if not encouraging it to proceed, the officers gave law enforcement a bad name.”  Even so, the Court declined to place liability where the courts had previously refused to do so.  (The Court reiterated, however, that nothing prevented the state from legislating such issues and placing greater liability than the federal courts.)
The Court upheld the dismissal.

42 U.S.C §1983 – USE OF FORCE
Tallman v. Elizabethtown Police Department

2006 WL 166610 (6th Cir(Ky.), 2006)
UNPUBLISHED
FACTS:  On July 3, 2001, Harold Lee “asked Randall Babb to drive him from Owensboro, Kentucky to Elizabethtown, Kentucky.”  As they entered Elizabethtown, Officer Bland (Elizabethtown PD) “attempted to stop Babb’s vehicle for a traffic violation.”  The vehicle sped away and Bland pursued, and eventually, the vehicle “struck ‘stingers’ which had been placed in its path by the Kentucky state police.”  When his vehicle stopped, Babb fled on foot, but Lee stayed in the car.   “Bland rapidly exited his patrol car and approached the passenger side of Babb’s vehicle with his gun drawn and pointed at Lee.”  Bland did not know if Lee was armed because his hands were not visible.  He ordered Lee to raise his hands, but Lee did not respond, but sat motionless. “Bland reached through the passenger side window with one arm while still holding his gun pointed at Lee with the other arm.”  “Bland’s gun discharged, killing Lee and severing part of Bland’s hand.”  

Lee’s estate filed suit against Bland and the police department, alleging violations of federal and state constitutional law, under 42 U.S.C. §1983.  The District Court granted summary judgment for all defendants, and Lee’s estate appealed.
ISSUE:
Is engaging in a high-speed pursuit objectively reasonable?
HOLDING:
Yes
DISCUSSION:  To decide if qualified immunity is appropriate,  “whether Bland is entitled to qualified immunity, [the Court] must first determine whether Lee’s Fourth Amendment rights were violated.”  A use of force, such as occurred in this case, is to be judged under the Fourth Amendment’s reasonableness standard.  “Factors to consider when addressing the reasonableness of a law enforcement officer’s actions: (1) the severity of the crime involved, (2) the immediacy of the threat to officers and others, and (3) whether the suspect is resisting arrest or attempting to flee.”
   
Lee’s representative argued that Bland was “so agitated and angry over the police chase” that a reasonable jury could conclude that “he intended to hurt Lee” and that Bland didn’t give Lee sufficient time to comply with his orders.  The Court found no reason to believe, however, that Bland intentionally discharged his weapon.
  The Court looked to Pleasant v. Zamieski,
 and reasoned that first, it had to consider whether “Bland’s decision to initiate the chase of Babb’s vehicle was reasonable and whether Bland reaching into the passenger’s side of Babb’s vehicle with his weapon drawn and pointed at Lee was reasonable.”  

The Court examined the two issues – the chase and the shooting – separately and concluded, first, that “engaging in a high-speed pursuit in the course of a traffic stop is objectively reasonable.”
  Next, the Court moved on to the issue of whether Bland’s display of his handgun was appropriate, under the circumstances.  In Pleasant, the court found that the “officer’s action of drawing his gun was objectively reasonable under the circumstances because the incident occurred at night, the officer arrived while a crime was in progress, and the officer had no idea what type of weapon, if any, the plaintiff had in possession.”  His “failure to return the gun to its holster was likewise found to be reasonable because there was not enough time to reholster the gun once the plaintiff attempted to flee the scene.”  In Leber v. Smith, an officer was responding to the end of a high-speed chase, and as he “was moving from the door to the front of the car, he slipped on a patch of ice, accidentally discharging his weapon as he fell” and the plaintiff was permanently injured as a result.  The Court “found that the officer acted reasonably in drawing his weapon while approaching the plaintiff’s car,” given the information the officer had at the time.
  The District Court had equated the Bland situation to that in Pleasant and Leber, and the  Sixth Circuit found that “though not perfectly analogous,” “the present case is sufficiently similar that we may appropriately derive guidance from those cases.”  The Court found that “considering the record here, there are no genuine issues of fact concerning the reasonableness of the high-speed chase, the reasonableness of Bland’s decision to draw his weapon, or the accidental nature of the shooting.”
  The Court found that, using the Graham factors, Bland’s belief that Lee presented a serious threat to Bland’s safety, and Bland’s actions, were reasonable, and as such, Bland was entitled to qualified immunity.
The judgment of the District Court was affirmed.

NOTE: This case included a very strong dissent to the result.

Ciminillo v. Streicher

434 F.3d 461, (6th Cir. 2006)

FACTS:  On May 4, 2002, Ciminillo was “at home playing video games when his roommates” invited him to a “nearby street party” in Cincinnati, OH.  Shortly after their arrival, the crowd became rowdy, setting fires in the street and throwing bottles at police and others.  Riot squad officers arrived and “ordered the crowd to disperse via megaphones.”  Ciminillo, who was standing on a friend’s porch, tried to leave, through the backyard, but was blocked by a property owner with a baseball bat.  During a pause, when the officers stopped firing beanbag rounds, he alleged “that he slowly walked towards the officers with his hands above his head.”  Officer Knight “shot him, allegedly without provocation and at point blank range, in the chin and chest with a beanbag propellant.”  Ciminillo lay on the ground, where he was ordered to stay by other officers, until finally ordered to “go to the end of the street to report to an officer there.”  Eventually, Ciminillo received stitches in his face, resulting in a facial scar, and had a bruised lung.   

According to the officers, however, Ciminillo was shot while in the act of throwing an unknown object in the direction of the police.”  He was sent to the officers at the end of the street “for the purpose of having his injury examined.”  

Ciminillo filed suit under 42 U.S.C. §1983, alleged an unlawful use of force, along with state law claims of assault and battery.  The District Court awarded the defendants (Cincinnati officials and police officers) summary judgment and dismissed all federal claims, and declined to address the state law claims against Knight.

Ciminillo appealed.

ISSUE:
Is the use of a less-lethal method to stop an individual a seizure for Fourth Amendment purposes?

HOLDING:
Yes

DISCUSSION:  The Court noted that “[i]t is established law that if the incident out of which litigation arises is neither a search nor a seizure [a Fourth Amendment claim], an excessive-force claim will not be analyzed under the Fourth Amendment” – but instead, will be considered under the standards of the Fourteenth Amendment.  The Fourth Amendment standard is whether the conduct is unreasonable, while the Fourteenth Amendment, which applies when the “[a]lleged conduct … does not implicate a constitutional right protected by another amendment,” requires that the conduct be found to “shock the conscience,” a much higher standard.  

The District Court had reasoned that “Knight’s use of force was not accompanied by an effort to restrain or apprehend Ciminillo, and thus did not constitute a seizure under the Fourth Amendment.”  However, the Court noted “[t]hat Ciminillo was not eventually placed in handcuffs or taken to the police station does not preclude a determination that he was seized.”  In Fisher v. City of Memphis, the court held that “police offices seize those persons who are the ‘deliberate object of their exertion of force, ’”
  as Ciminillo was.

Next, the Court considered, however, whether Knight was entitled to qualified immunity for his actions.  The Court agreed that although the specific facts of the incident were in dispute, the Court seemed inclined to believe that Ciminillo’s conduct did not justify the use of force.  However, that was not the end of the analysis, as Knight “may still be entitled to qualified immunity unless those rights were ‘clearly established’ at the time of the shooting.”  The Court held that “[i]t was clearly established law in this Circuit at the time of the underlying events that individuals have a right not to be shot unless they are perceived as posing a threat to officers or others.”
   The fact that the force used would not be considered to be “deadly force” was also not determinative.
  The Court found that Knight was “not entitled to qualified immunity.”  

The Court, however, agreed that the City of Cincinnati was entitled to summary judgment on the failure to train allegation, as Ciminillo had failed to present any information that supported his allegation that the City’s training program was inadequate as a result of deliberate indifference, and that the inadequacy was “closely related to or actually caused the injury.”   Evidence on the record indicated that Knight had received training on the use of the beanbag weapon and the city’s policies concerning those weapons. 

The court reversed the grant of qualified immunity in favor of Knight, and upheld the order granting summary judgment on Ciminillo’s failure-to-train claim against the City.
42 U.S.C. §1983 – QUALIFIED IMMUNITY

Kimble (Lyndal & Melanise) v. Hoso, et. al

439 F.3d 331(6th Cir. 2006)
FACTS:   On the evening of June 28, 2003, Officer Hoso and Tempesta  (Warren, Ohio PD) “observed Lyndal Kimble driving.”  They followed Kimble and alleged “that he failed to use a turn signal” twice in a short distance.  Kimble then parked “in the front yard of his residence in Kenilworth.”  


The two officers approached Kimble as he sat in the car with the door ajar.  They asked for his license and insurance information, and Kimble reached for the glovebox.  As he turned back to the officers, Kimble alleged that Hoso “reached into the car” and grabbed him by the throat, squeezing off his airway.  Kimble struggled, and as he did so, Tempesta came up as well.  The two officers allegedly pulled Kimble from the car, and Tempesta “restrained Kimble while Officer Hoso punched Kimble three times in his face and head.”  Tempesta threw him to the ground, “at which point one of the officers sat on Kimble’s back.”  Tempesta then “lifted Kimble back to his feet and Kimble pleaded with the officer to stop the assault.”  At some point, Hoso “retrieved a small plastic bag from Kimble’s vehicle.” 

Officer Stabile was called to the scene, and allegedly the three officers further assaulted Kimble, slamming him against the car, punching, kicking and kneeing him, and macing him while on the ground.  One officer struck him in the back with his baton.  The assault continued until the officers were apparently exhausted.  The assault was “witnessed by several individuals and videotaped by a bystander” and was the subject of national media attention.  Kimble was arrested, taken to the police station and eventually to the hospital. 

Hoso and Tempesta, however, allege that when they approached Kimble, they saw him with a plastic baggie in his mouth and they told him to spit it out.  Kimble refused to do so.  Hoso and Tempesta then tried to get Kimble out of the car, and he resisted and continued to fight even after he was removed from the vehicle.  Eventually, he spit out the baggie.  The officers contended the fight occurred because Kimble refused to be subdued and arrested.  

Kimble and his wife, Melanise, sued the three officers, Chief Mandapoulos and the City of Warren under 42 U.S.C. §1983, alleging, among other things, excessive use of force.   The District Court, upon request of the defendants, stayed discovery until a qualified immunity claim made by the defendants could be resolved.  The Plaintiffs’ counsel repeatedly failed to abide by the court’s order to respond to the motion, and eventually, was ordered removed from the case.  The new attorney was given an extension of time to file the motion, but during that time, the defendants’ appealed the court’s failure to rule on the outstanding summary judgment motion.  (The Court permitted the delays as it was “concerned that the Kimble’s arguably meritorious claim might be unfairly dismissed based on their lawyer’s malfeasance.”)  

ISSUE:
May a Court permit an action to go forward even when plaintiff’s counsel is in violation of court order?
HOLDING:
Yes

DISCUSSION:  The Court noted that normally, it has limited jurisdiction over denials of qualified immunity.  However, under the collateral-order doctrine, an interlocutory decision may be appealed if it satisfies two criteria – it “conclusively determine[s] the disputed question” and the question must “involve a claim ‘of right separable from, and collateral to, rights asserted in the action.’”

In this case, the court was required to decide if the denial of summary judgment “qualifies as a conclusive determination” – and the court concluded that it did not.   The Court simply allowed new counsel to step in to represent the Kimbles after their first attorney proved to be inept. 

The Court denied the appeal for lack of jurisdiction.
Sigley v. City of Parma Heights

437 F.3d 527 (6th Cir. 2006)

FACTS:  In 2001, Parma Heights PD “began investigating Davis, who was thought to be a high-level ecstasy dealer.”   The investigation began when officers arrested Benedict in possession of the drug, and he agreed to become a CI and do a controlled buy from Davis.   

On March 9, Benedict was to meet Davis and purchase $500 worth of ecstasy pills.  Mockler assembled a team of undercover officers and set up the plan for the arrest.  Benedict arrived at 7 p.m., and Davis was already at the planned meeting location, the parking lot of a local bar and grill.  That was in conflict with the original plan, which had Benedict positioning himself in the designated location.   Instead, Benedict and Davis ended up with their driver’s side windows next to each other, about 3 feet apart.  They made the exchange, and Officer Jackson, who was riding with Benedict, signaled other officers to make the arrest.  

Two unmarked cars moved in, driven by Dets. Scharschmidt and Mehlman, and blocked Davis.  Mockler was in a second car.  Officers Walls and Kravanis were driving marked cars that blocked the parking lot entrance.  Mehlman and Mockler, in plainclothes, approached Davis on foot, with weapons drawn, and identified themselves as police.  Davis attempted to flee by backing up and in the process “contacted Mehlman’s hand,” injuring him slightly.  

Mockler stated that he was in front of the car when Davis “started to reverse and accelerate.”    He moved to position himself to take action to protect the officers behind the vehicle.  Davis, however, then began to move forward rapidly, and Mockler ran to a nearby fence to get to safety.   However, he realized he wasn’t going to make it, and was “in danger of being hooked by the vehicle.”  He estimated the speed of the Davis vehicle as 30-40 mph.  Mockler fired one shot into the vehicle.  He stated he was jumping and twisting out of the way, and did not have time to aim, and alleged that he fired in self defense, and in protection of Officer Kravanis, who was moving to assist him, and who was also in danger of being rammed by Davis.   Davis’ position in the vehicle was such that he was struck in the back by the round, and died of exsanguination.
 

Sigley (Davis’ mother and the executor of his estate) stated that Mockler “chased after her son as he drove away from the scene, pointed his gun down into Davis’ open driver’s side window, and shot him in the back.”   It was apparently undisputed that Mockler was less than three feet from the car when he fired.  

After extensive discovery, the Court granted summary judgment in favor of Mockler and the City, finding that the officer’s actions were reasonable.  The Court found that “there was no evidence to contradict Detective Mockler’s testimony that he believed he was in imminent danger of death at the time he fired his gun, or that the car was veering toward him when he decided to shoot.”  The Court further stated that “Davis’ actions were reckless and dangerous and that he had every opportunity to submit to the police and avoid his own death.”  

Sigley appealed.


ISSUE:
May a Court award qualified immunity to an officer when there are substantial facts in dispute?

HOLDING:
No

DISCUSSION:  The Court agreed that “all claims that law enforcement officers have used excessive force – deadly or not – in the course of an arrest, investigatory stop, or other ‘seizure’ of a free citizen should be analyzed under the Fourth Amendment and its ‘reasonableness’ standard.”
   A use of deadly force is only “constitutionally reasonable if ‘the officer has probable cause to believe that the suspect poses a threat of serious physical harm, either to the officer or others.’”

Factors that the Court has used, in the past, to determine if the “officer’s actions are reasonable include the severity of the crime at issue, whether the suspect poses an immediate threat to the safety of the officers or others and whether the suspect is actively resisting arrest or attempting to evade arrest by flight.”
   Further, the Court quoted Graham in noting that “the reasonableness of a particular use of force must be judged from the perspective of a reasonable officer of the scene, rather than with the 20/20 vision of hindsight.”  That “calculus of reasonableness must embody allowance for the fact that police officers are often forced to make split-second judgments – in circumstances that are tense, uncertain, and rapidly evolving – about the amount of force that is necessary in a particular situation.”  

In this case, the “main issue is whether Davis posed an immediate threat to Mockler and the safety of others on the night of the shooting.”   Sigley argued that the fact that Davis was shot in the back indicates that Mockler was not in any immediate danger, and cites to testimony by Benedict as to Mockler’s actions, and further that Davis “drove in a manner to avoid officers on the scene.”   Benedict also testified that Mockler was already “in a position of relative safety before he allegedly ran for the ‘safe harbor” of a chain link fence.”  

In addition, “Mockler’s post-incident police report describing his actions during the key time differs from his subsequent deposition testimony” and that he “did not even mention that he ran to the fence at the edge of the parking lot for safety after Davis started to drive away.”  (That reason was “only articulated at his deposition.”)

The Court found, however, that the “conflicting views of the facts demonstrate that there are unresolved factual issues regarding whether Mockler was chasing after Davis’ car or the car was turning into him when he fired.”  As such, summary judgment at this stage was inappropriate and was reversed.

Next, the Court considered Mockler’s request for qualified immunity.  The “primary issue” in deciding if qualified immunity is warranted “is whether the constitutional right allegedly violated was defined at the appropriate level of specificity to be clearly established.”   “The contours of the right must be clear enough to put an officer on notice that the actions he is taking are unlawful.”   The Court noted, however, that significant facts remain in dispute in this case, in particular, whether “Mockler was running behind Davis’ car [and thus] out of danger” when the shooting occurred.  Because the Court is required to resolve all disputed facts in favor of Plaintiff, at this stage in the process, it could not award qualified immunity to Mockler. 

The Court further reversed the grant of summary judgment in favor of the City, on an allegation of failure to train, holding that must be reserved until the case against Mockler was further developed.  

The grants of summary judgment were reversed, and the case remanded.

42 U.S.C. §1983 – ARREST
Gumble v. Waterford Township (MI) et al.

2006 WL 751376, 2006 Fed.App. 0193N (6th Cir. Mich. 2006)
UNPUBLISHED

FACTS:  “In May, 1986, Gumble called the … Waterford Police Department, explaining that two armed men had just attempted to rob his home and that he, in attempting to ward off the burglars, accidentally shot his roommate Lee Garretson.”  He identified the two men by name, even though they were masked.  Garretson died as a result, and “after further questioning, the officers arrested [Gumble] on charges of voluntary manslaughter and possession of a firearm during a felony.”  

Gumble later alleged that “he told the officers that he mistakenly shot and killed Garretson.”  Gumble’s later argument in his civil case was to the effect that “his assertion that armed robbers were in his house (presumably a claim self-defense) eliminated any probable cause to arrest him. 


Eventually, however, Gumble was tried for first-degree murder, and convicted of second-degree, but his conviction was overturned.  The second trial resulted at a mistrial.  At the third trial, Gumble was convicted of voluntary manslaughter, and once again, the appellate court overturned the conviction.  The prosecution gave up, and declined to prosecute for the fourth time. Gumble then sued various parties, the prosecutor and the police officers (and their agency and town) alleging that they withheld exculpatory evidence and knowingly allowed false testimony.”   

The Waterford Defendants requested dismissal, and when Gumble failed to respond, it was granted.  Gumble moved for reconsideration, and the Court “denied the bulk of the motion.”  The Oakland defendants – the prosecutor and the county – were dismissed in a separate action. 

Gumble appealed. 

ISSUE:
Must an officer consider all possible affirmative defenses before making an arrest in which they have sufficient probable cause?

HOLDING:
No

DISCUSSION:  The court noted that “Gumble’s protestations of self-defense did not suffice to eliminate probable cause in this case because, as the Second Circuit put it, “[o]nce a police officer has a reasonable basis for believing there is probable cause, he is not required to explore and eliminate every theoretically plausible claim of innocence before making any arrest.”
  As such, the Court held the officers’ actions to be appropriate.

The Court affirmed the lower court’s decision. 

42 U.S.C. §1983 – EVICTION

Thomas, et al v. Cohen, et al.

	[image: image2.png]



	2006 WL 890662, 2006 Fed.App. 0229N (6th Cir. Ky.2006) 


UNPUBLISHED

FACTS:  On December 8, 1998, Officers Cohen, Craig, Embry and Harbour (Louisville PD) were involved in the removal of three women (Thomas, Gibbs and Lewis) “from Augusta House, a transitional shelter in which the women were residing.”  The removal was “at the request of the director of the shelter and without affording [the women] legal process of any kind.”   At the time, the shelter was owned and operated by a nonprofit corporation and was intended as temporary, transitional housing, and was inhabited by women in the last of three phases of a process intended to bring them to financial independence. 

The opinion described the three steps of the process, and in the final stage, Augusta House, the women were not subject to a curfew or live-in supervision, as they had been in the earlier phases, but their fee arrangements ($140 a month) remained the same.  Each woman had their own bedroom, but they shared all of the other common areas of the house.  There was no lease and the shelter staff “were authorized to enter the bedrooms” or change the living arrangements at will.  

In the fall of 1998, the shelter manager had asked the three women to leave because they had violated house rules involving drug use.  When they did not do so, she called for assistance from Louisville police, who evicted the women over their protests that “they were tenants who paid rent and despite their attempts to show the officers documents from the legal aid attorney” that supported that position. 

The women filed suit under 42 U.S.C. §1983, alleging that their rights had been violated, and the officers moved for summary judgment, under qualified immunity.  The Court denied the officers’ motion, and they appealed.   The appellate court supported qualified immunity on the Fourth Amendment claim but denied it for the Fourteenth Amendment claim of a violation of due process.

The defendant officers again moved for summary judgment, arguing that the women’s “living arrangements were not governed by the Kentucky Uniform Residential Landlord and Tenant Act (KURLTA) and as such, that they did not have a “recognized property interest.”  The District Court granted that motion, and the women appealed.


ISSUE:
Is a halfway house an “institution” for purposes of the landlord-tenant laws?

HOLDING:
Yes

DISCUSSION:  The KURLTA does not apply to individuals residing at an “institution,” but Kentucky law does not define that term, nor is there case law interpreting its meaning.  The Court, however, agreed with the District Court’s reasoning, finding that the women’s “residence at Augusta House was incidental to the provision of ‘educational counseling, religious, or similar service[s].”   The Court further noted that the women had presented no evidence that they “had a right to exclusive possession of Augusta House or their individual bedrooms” as was required under Kentucky’s definition of tenant.    (The opinion noted that the women could not lock their individual bedroom doors.)   Mission House retained the right to move others into the house and to move residents to different bedrooms at will.  

The Court agreed that the women had no protected property right in living at Augusta House and upheld the District Court’s award of summary judgment in favor of the officers. 
EMPLOYMENT

Todd v. City of Cincinnati

436 F.3d 635 (6th Cir. 2006)

FACTS:  In 1992, Officer Todd (Cincinnati PD) was granted disability due to a degenerative disc disease resulting from his police employment.  Following this, Todd applied to become a police firearms instructor, and argued that his application was rejected because the hiring officials considered him disabled.  During depositions, one of the two officials who created the job requirements stated that “he had serious doubts” that Todd could do the physically demanding work the job required, which included heavy lifting, among other duties.  The other official also made it clear in Todd’s interview that he “doubted that [Todd] could perform the job due to his back problem.”  

The District Court granted summary judgment in favor of the City, finding that the department did not unlawfully regard plaintiff as disabled and did not use his disability against him in the hiring decision.  Todd appealed.

ISSUE:
Must a disabled potential employee demonstrate they are qualified for the job, with or without reasonable accommodation? 



HOLDING:
Yes

DISCUSSION:  The appellate court noted that in cases of this type, the plaintiff “may attempt to establish unlawful discrimination by introducing direct evidence of discrimination, including evidence that the employer relied upon the plaintiff’s disability in making its employment decision….”
   The process in such cases requires that the plaintiff prove that he is regarded as being disabled, that he is “otherwise qualified” for the position despite that disability without accommodation or, when appropriate, with a reasonable accommodation, or is qualified without an “allegedly ‘essential’ job requirement eliminated.”  It then falls to the employer to prove that “the challenged job criterion is essential and that either the suggested accommodation or the ‘essential job requirement’ is essential” or that the proposed accommodation is an “undue hardship upon the employer.”  

Since as yet, this process had not been followed, the Court reversed the District Court’s decision and returned the case for further consideration. 
Holley, et al v. Giles County Sheriff’s Dept, et. al

165 Fed. Appx. 447 (6th Cir. 2006)
FACTS:  In March, 1997, the Giles County (TN) Sheriff’s Department moved its offices into the “newly constructed Giles County Law Enforcement Center” (a jail).  The building was divided into an administrative office area and the jail proper.  The Tennessee Highway Patrol (THP) also located a branch in the building.


Within a year, Sheriff Bass “and others began to notice a moisture problem caused by construction defects.”   In 2001, Giles County sued for the construction defects but did not notify the sheriff’s office department staff of the problem.  In 2003, Sheriff Bass had his personal secretary (Gowan, one of the plaintiffs) prepare a letter to Sgt. Butler (THP) addressing Butler’s concerns about the moisture problem.  Gowan then “contacted an attorney … and notified her co-workers that there was a known moisture problem in the jail.”   Shortly thereafter, Gowan and a number of other sheriff’s department employees met with an attorney some distance from the jail.  The attorney suggested they collectively put their concerns in writing, to the Sheriff, and he drafted a letter/petition on their behalf to Sheriff Bass and Chief Deputy Porterfield.  Fifty employees eventually signed the petition, almost the entire department.  Several employees, including Holley and Gowan, hand-delivered the petition to the Sheriff.   

In April, 2003, Gowan, Holley and Chapman filed complaints with the EEOC, claiming the moisture problem had “worsened [their] pre-existing medical conditions and that fixing the problem was a reasonable accommodation of their alleged disabilities.”  Late that same month, 22 employees filed suit against the county and the construction companies, claiming that the problem “created unsafe and unhealthy working conditions.”   

In 2004, they filed the present lawsuit, claiming that the county “took certain adverse actions against [them] in retaliation for exercising their First Amendment rights,” among other claims.   The District Court granted the county summary judgment, and the plaintiff employees appealed.

ISSUE:
Must speech be the proximate cause of retaliatory employee action in order to subject the employer to liability?

HOLDING:
Yes

DISCUSSION:  In a First Amendment retaliation claim, the court must first “determine whether the speech involved a matter of public concern.”
   If the court so finds, it moves to the “Pickering balancing analysis” – balancing “the interests of the public employee, ‘as a citizen in commenting upon matters of public concern and the interests of the State, as an employer, in promoting the efficiency of the public services it performs through its employees.”
  Next, the Court must consider “whether the employee’s speech was a ‘substantial’ or ‘motivating factor’ in the employer’s decision to take the adverse employment action against the employee.”
  

However, the Court quickly decided that it need not address that issue, because it determined that “the speech was not a motivating factor for any of the alleged adverse actions.”  Adverse action must be likely to “chill a person of ordinary firmness from continuing to engage in [protected] activity.”
  Just because the adverse action follows the speech is not enough, the plaintiff must “link the speech in question to the defendant’s decision to take action against” the employee.”
  This, the employees have failed to do.  

The Court reviewed the allegations for each of the plaintiffs.  The first employee, Holley, relied solely on the temporal proximity between the petition, the filing of the lawsuit and her termination – over 3 ½ months later – and the termination was specifically for permitting a falsification of a time sheet.  The second employee, Hayward, claimed that she was “constructively terminated” some 11 months after the lawsuits were filed – and the Court noted that “[s]uch a long time lag between the speech and the adverse employment actions is a strong indication that the action was not retaliatory.”
  (And, in fact, Hayward was involved in an action that could have resulted in criminal prosecution and was faced with a choice either to resign or face that potential prosecution.) Third, Gowan, the Sheriff’s secretary, argued that “two written reprimands” and “changes in her employment conditions” constituted employment actions.  The first of the reprimands occurred more than 9 months after the lawsuit was filed and the change in employment environment applied to several employees, not just Gowan.  Again, the court found no proof of connection between the lawsuit and the alleged retaliatory action.

Finally, with regards to Chapman, again the alleged adverse employment actions involve oral and written reprimands, and again the only possible connection seems to be that of time.  In fact, at some point later, Chapman was promoted to “third-in-command” of the department and given a pay raise. 

The Court upheld the District Court’s award of summary judgment.
EMPLOYMENT - HARASSMENT
Jones v. City of Allen Park

2006 WL 13109 (6th Cir.(Mich.) 2006) 
FACTS: 
Jones was an Allen Park (MI) officer for approximately 20 years, at all times relevant in this case.  During 2002, he was involved in several incidents.  First, he was a witness in a discrimination case involving another officer (Madrigal) and the city.  Jones was also involved in an incident where he allegedly failed to take an action required under city policy, and was disciplined as a result.  Finally, Jones was required to pay back monies allegedly overpaid to him by the city. 

In June, 2002, Allen Park officers were offered the opportunity to do undercover work for the FBI. Jones interviewed for the assignment but was not selected.  He was also denied an opportunity to work on overtime details.  

During the fall and winter of 2002/03, “Jones believed that rumors were spread about him in the workplace as a result of his participation in the Madrigal matter,” and that this constituted harassment.  He sent memoranda to his supervisors on two occasions about “this perceived harassment.”  

In February, 2003, Jones filed suit under 42 U.S.C. §1983 and the Michigan Whistleblowers’ Act (WPA) against the City and the police chief, Dobson.  The District Court granted summary judgment to all defendants and dismissed the case.  Jones appealed.
ISSUE:
Are workplace rumors sufficient to be considered “adverse employment actions” for purposes of an employment lawsuit?

HOLDING:
No
DISCUSSION:  
The Court, initially, denied claims under the WPA, as the claims were not filed within the appropriate time limits.  The Sixth Circuit agreed that the discipline and denial of job opportunities (discipline and denial of OT) were “adverse employment actions.”  However, the “circulation of rumors” was not sufficient to be such, and is more akin to the “kind of ‘minor harassment’ that is not actionable in constitutional cases.”  
The Court affirmed the District Court’s holding.

EMPLOYMENT – SEXUAL HARASSMENT
Rudd v. Shelby County, TN

2006 WL 20555 (6th Cir.(Tenn.) 2006) 
FACTS:  
Rudd “was a deputy sheriff in the Shelby County Sheriff’s Department.  Rudd alleged that she was “sexually harassed” by Sgt. Burton, a co-worker.  On one day, he made a number of inappropriate physical contacts.  The next day, Rudd “complained to a superior officer” who referred her to Internal Affairs.  Within five days, a formal investigation ensued, and Rudd was immediately “permitted to work in a separate facility so that she would not have to encounter Burton.”  Within 30 days, two of Rudd’s supervisors were disciplined and Burton was demoted, suspended for 30 days and placed on probation.  (He appealed, and eventually retired at full rank and pay.)  Rudd left her position within two weeks of the incident and filed this action.  

Rudd won at trial, and the county requested a judgment as a matter of law (which would overturn the verdict). The trial court denied this request, and the county appealed.
ISSUE:
If an employer takes prompt and appropriate action in response to a sexual harassment complaint made concerning a co-worker, will it be insulated from liability?
HOLDING:
Yes

DISCUSSION:  The Court addressed this as a case of co-worker harassment, subject to the elements set forth in Blankenship v. Parke Care Centers, Inc.
  Those elements are:

1) the employee is a member of a protected class;

2) the employee was subject to unwelcome sexual harassment;

3) the harassment was based on the employee’s sex;

4) the harassment unreasonably interfered with work performance and created a hostile work environment; and 

5) the employer knew or should have known of the charged sexual harassment and failed to implement prompt and corrective action.

These standards are “markedly different” from those required when the harassment is done by a supervisor.   Under Blankenship, the employer can only be held liable “if its response manifests indifference or unreasonableness in light of the facts the employer knew or should have known” and if the “employer responds in good faith, it cannot be held liable.”   The nature of the response, of course, “depends on the frequency and severity of the alleged harassment.”  

The Court concluded that “Rudd has clearly satisfied the first four elements of the Blankenship test, but she has not satisfied the fifth.”  The Court considered the stipulated actions taken by the sheriff’s department to be an adequate response to the alleged harassment.  

The Court overturned the District Court’s denial of judgment as a matter of law, and remanded the case to the trial court with orders to render that judgment in favor of the county.
EMPLOYMENT – PROMOTIONAL PROCESS
Golden v. City of Collierville 
2006 WL 166681 (6th Cir.(Tenn.) 2006) 
UNPUBLISHED

FACTS:  In 2000, the town of Collierville opened a new firehouse which necessitated the creation of three new lieutenant’s positions.  Ten firefighters applied, two of whom (including Boone) were black and the remaining eight (including Golden) were white.  “After the testing and interview process was complete, Boone was ranked third and Golden was ranked fourth.”   The Assistant Chief then advised all of the candidates of their rankings.  However, shortly thereafter, the Fire Chief Rutledge advised Golden that he intended to promote him over Boone, because he “did not think Boone was ready for promotion” and that “Golden had more experience ‘riding out of rank’
 as a lieutenant than did Boone.”  As the word got around, Boone became “upset by the rumors that Golden would be promoted over him” and filed a grievance with the town administrator, Lewellen.  Lewellen discussed the matter with Rutledge, and became “concerned, because experience riding out of rank had not been listed as a factor to be considered” in the promotion process, and he “sought the advice of a town attorney”, who confirmed that “it would not be appropriate to base a promotion on a factor that was not disclosed to the candidates.”  
Eventually, the original top three candidates were recommended for promotion.  Immediately, Golden filed a grievance to stop the promotion, claiming that he’d already been promoted to one of the positions, and hinted that Boone was not qualified although it was later admitted that both men met the minimum qualifications.  During the investigation, a review of the scoring documentation revealed several irregularities that indicated a bias in favor of Golden.  However, once the scores were recalculated, Boone still ranked slightly above Golden.  Lewellen denied Golden’s grievance and promoted Boone.  

Golden filed a lawsuit, and after discovery, the defendants were granted summary judgment.  Golden appealed.

ISSUE:
Is a promise to make a promotion sufficient to create a property interest in that promotion?
HOLDING:
No (but see discussion)
DISCUSSION:  Golden argued “that he had a property interest in a promotion to lieutenant” and that Boone’s promotion “violated the Due Process Clause of the Fourteenth Amendment.”  The elements of such a claim are 1) that he had a life, liberty, or property interest protected by the Due Process Clause; 2) that he was deprived of his protected interest; and 3) that the state did not afford him adequate procedural rights prior to depriving him of his protected interest.”  

The Sixth Circuit concluded that Golden, however, could not meet the threshold requirement of a property interest in the position.  The Court noted that “[t]o have a property interest in a benefit, a person clearly must have more than an abstract need or desire for it.  He must have more than a unilateral expectation of it.  He must, instead, have a legitimate claim of entitlement to it.”
  “Golden claims that [his conversation with Rutledge] created an ‘implied contract or mutually explicit understanding’ sufficient to create a property interest in the promotion.”   However, he could point to nothing that indicated that the Town (as Rutledge’s employer) did not retain the discretion to deny the benefit. 
The Sixth Circuit affirmed the District Court’s dismissal of the case in favor of the defendants.
SUSPECT IDENTIFICATION

Farrell v. U.S.

162 Fed.Appx. 419  (6th Cir. Ohio 2006)
FACTS:  Farrell conspired with Perkins and Savoca to rob six banks, in Ohio, Pennsylvania and Kentucky, in the summer/fall of 2002.  Farrell served as the getaway driver or as a third robber in each case.   In one of the cases, masks worn by the robbers were recovered and “DNA profiles” were obtained.  “FBI agents secured grand jury subpoenas seeking DNA samples from Perkins, Savoca and Farrell.”   Farrell was served and agreed to appear in front of the grand jury (rather than give a sample) but he failed to appear.  Perkins, however, did provide a sample and was linked to one of the masks.  Perkins then implicated Savoca and Farrell in the robberies.

On September 6, 2003, Farrell was stopped for a traffic violation, by Ravenna, OH, PD, but sped off.  The officers used stop sticks and deflated Farrell’s tires and, after a foot chase into a swampy area, Farrell was captured and arrested.  (A tape of the chase was used in evidence.)  Saliva samples linked Farrell to one of the masks.  

Two witnesses (including Noe) to one of the robberies had glimpsed the robbers briefly.  A short time later, “police separately showed each witness two photograph spreads of suspects in the investigation.”  That officer “reported that neither woman made a positive identification, but an FBI agent discovered later (several months later, indeed during the trial) that Noe claimed that she had selected one of the pictures as a photograph of one of the robbers.  The agent showed the two witnesses the photo spread again, and Noe identified Farrell’s picture in the array “and indicated that she still remembered him from the day of the robbery.  This information was relayed to defense counsel, immediately.  

Farrell was convicted, and appealed.

ISSUE:
Does a pretrial photographic identification taint a later identification in trial?
HOLDING:
No
DISCUSSION:  First, Farrell objected to the use of the video when his arrest was not at issue in the case.  The prosecution argued that the “flight demonstrated a consciousness of guilt” and to show that Farrell, 63, had the “necessary agility and quickness to be one of the robbers.”  The trial court had admitted the evidence with a limiting instruction.  Upon reviewing the evidence, the appellate court agreed that the tape was properly admitted.  
Next, Farrell claimed that the government was permitted to “introduce tainted identification testimony.”  The Court noted that “[c]onvictions based on eyewitness identification at trial following a pretrial identification by photograph will be set aside on that ground only if the photographic identification procedure was so impermissibly suggestive as to give rise to a very substantial likelihood of irreparable misidentification.”
  The Court agreed that the process followed by the trial court was appropriate and the issue was “fairly presented to, and legitimately resolved by, the jury.”

The Court affirmed Farrell’s conviction.

Broom v. Mitchell

441 F.3d 392, 2006 Fed.App. 0101P, (6th Cir. Ohio 2006)
FACTS:  On Sept. 21, 1984, Tryna Middleton, Tammy Sims and Bonita Callier were attending a high school football game. On their way home, they saw a suspicious car, and they changed their route.  “A car without its lights on then came towards the girls and stopped in front of them; the driver exited the car and ran past the girls.”   As they passed the parked car, the “assailant tried to grab all of them.”   He was able to grab Middleton, but the other girls escaped to a nearby house where they were able to call their mothers and the police. 

Middleton’s body was found nearby about two hours later – she had been stabbed and she had been sexually assaulted.  “Sims and Callier were shown a series of photographs, but were unable to identify a suspect at this point.”   Before and after this assault, two other similar assaults had happened in the area – but both victims had been able to escape.  In the last case, witnesses were able to get a license number, which was traced to Broom’s father.  When the police went to the registered address, “Broom admitted that he had been driving the car.”   Broom was presented to the victim at the hospital, and she and her mother (who also saw the assailant) identified Broom.  (Two other witnesses also identified Broom in a line-up – apparently at a later time.)  

Realizing the similarities to the earlier assaults/murder, witnesses from the earlier incidents were also brought in to view a line-up.  Victims and witnesses independently identified Broom, and Sims and Callier also picked him out of a photo array.   The investigators also learned that Broom had been driving his girlfriend’s car the night of the Middleton murder, and Sims and Callier both identified it correctly.  Sperm evidence also linked Broom to Middleton, in that the assailant had Type B blood, as did Broom.

Broom was indicted on a variety of charges, including rape, kidnapping and murder, with various victims.   Eventually, he was convicted, and sentenced to death, for aggravated murder.  Broom filed a federal habeas corpus petition.

ISSUE:
Is a show-up to a victim at a hospital, that adequately addresses the Biggers factors, constitutional?

HOLDING:
Yes

DISCUSSION:  Broom first argued that his rights were violated under Brady
, because the police failed to reveal exculpatory evidence in the Middleton case.   The Court noted that there are three elements to a Brady violation:

1) the evidence “must be favorable to the accused, either because it is exculpatory, or because it is impeaching;

2) that evidence must have been suppressed by the State, either willfully or inadvertently; and

3) prejudice must have ensued.

Broom did not raise the Brady claim in his state court prosecution, and as such, the Court first had to decide if it could even hear the case.  Due to procedural errors, however, the Court concluded the Broom was not entitled to raise the claim in the federal court appeal.

Next, Broom argued that the state should have denied the opportunity to introduce evidence of the other two assaults, and that “admission of ‘other acts’ evidence denied him his constitutional rights to due process and a fair trial.”  The state courts had concluded that because the alleged “other acts” occurred in much the same way as that in the crime charged, that it was admissible against him in the case at bar.  The appellate court agreed that the evidence indicating Broom was the attacker in those cases was probative (offered proof) that he committed the crime charged, as well.

Finally, Broom argued that the show-up, in which he was presented to one of the surviving victims in one of the other two attacks, while she was in the hospital, was “unnecessarily suggestive and conducive to irreparable mistaken identification.”
   However, the Court concluded that the state had sufficiently addressed the Biggers
 factors in the identification and as such, the identification was valid. 

The District Court’s denial of Broom’s habeas petition was upheld.

EVIDENCE – CRAWFORD
Wenglikowski v. Jones

162 Fed.Appx. 582 (6th Cir. Mich.) 2006)
FACTS:  “In July, 1980, Jeannette Wenglikowski suffered a severe beating to the head that left her permanently brain-damaged.”  Her husband, Michael, was convicted of the crime.  Allegedly, his brother Mark was a co-conspirator.  The motive was believed to be “marital problems because Michael had a girlfriend.”   On the night of the assault, the two had been “embroiled in an argument” at a local bar, and Mark had joined the pair.  Mark left, and Michael and Jeanette shortly thereafter also left, but instead of going to their car, they headed out “to a deserted and unlit field behind the bar.”   In about ten minutes Michael returned, saying that they had been mugged.  Jeanette was horrifically injured, but Michael had suffered only a couple of “red marks” on his back.  He stated that he’d been rendered unconscious by the blows, but doctors who testified stated that “it would be highly unlikely, perhaps impossible, for a person to be rendered unconscious as a result of injuries” such as Michael sustained.

At trial, a third brother, Gary, talked about Michael’s stated desire to “get rid of” Jeannette.  The prosecution also introduced, via the officer who took it, a statement made by Mark “in which he admitted that he was the person who struck Jeannette.”  Mark, however, “did not testify because he asserted his right against self-incrimination.” 

Michael was convicted for his involvement in the crime.  The Michigan state courts denied his appeal, and Michael filed a habeas corpus petition on several claims.   The District Court found that the “state trial court [had] violated clearly established federal law by allowing a portion of … [the] confession into evidence, [but that] the error was harmless.”  

ISSUE:
Will statements be judged on admissibility on the law at the time they were taken?

HOLDING:
Yes (usually)

DISCUSSION:  The state court had found the statement “was admissible as a statement against penal interest” in reliance of Ohio v. Roberts.
  However, the Sixth Circuit noted, “[i]n the years since the … trial, the Court’s Confrontation Clause jurisprudence has undergone considerable change and, as a result, a similar ruling in a contemporary trial could not be sustained because of the testimonial nature of Mark Wenglikowski’s statement.”
   But “the question … is whether the testimony was admissible under clearly established Supreme Court precedent at the time when [the] conviction became final in 1986.”  

Controlling case law at the time was Douglas v. Alabama
 which held “presumptively unreliable [those] accomplices’ confessions that incriminate defendants.”
  However, the statement in fact, did nothing to implicate his brother at all, although certainly the prosecution wanted the jury would see the connection.  (If the two brothers had been tried together, the Court noted, “the testimony would have been admissible under Bruton v. U.S.
)  

The Court found “no constitutional obstacle to the introduction of Mark’s statement to police at [Michael’s] trial.” 

The Court affirmed the District Court’s holding.
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� The deputy was summoned by a neighbor who had witnessed the struggle outside.


� The opinion does not record the disposition of Rogers’ case.


� 926 S.W.2d 463 (Ky.App. 1996); See however, Roney v. Com., 695 S.W.2d 863 (Ky. 1985).


� See Bowling v. Com., 942 S.W.2d 293 (Ky. 1997).


� The opinion does not indicate the specific Hardin County agency for which the officers worked.


� 518 U.S. 267 (1996).


� Osborne v. Com., 839 S.W.2d 281 (Ky. 1992).


� KRS 95.019(1); Com. v. Monson, 860 S.W.2d 272 (Ky. 1993).


� KRS 83A.130; KRS 83A.060.


�Although not discussed in the opinion, apparently the store had been asked to watch for Heltsley, as it is doubtful they took this action for every person who bought Sudafed.


� U.S. v. Salvo, 133 F.3d 943 (6th Cir. 1998). 


� 422 U.S. 590 (1975).


� Com. v. Erickson, 132 S.W.3d 884 (Ky. App. 2004); Ohio v. Robinette, 519 U.S. 33 (1996).


� Payton v. New York, 445 U.S. 573 (1980); Talbott v. Com., 968 S.W.2d 76 (1998).
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� Segura v. U.S., 468 U.S. 796 (1984).


�466 U.S. 740 (1984).
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� 713 S.W.2d 827 (Ky. App. 1986).
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� 442 U.S. 735 (1979).
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� Com. v. Wood, 14 S.W.3d 557 (Ky.App. 1999).


� Hunt v. Com., 488 S.W.2d 692 (Ky. 1972).
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� The opinion used the term “reasonable suspicion” – but the context suggests that probable cause was the more appropriate phrase.


� See Docksteader v. Com., 802 S.W.2d 149 (Ky. App. 1991); Com. v. Whitmore, 92 S.W. 3d 76 (Ky. 2002).


� The opinion included an exact transcript of the discussion.


� Com. v. Kelly, 180 S.W.3d 474 (Ky. 2005)


� 529 U.S. 266 (2000).


� Rabovsky v. Com., 973 S.W.2d 6 (Ky. 1998).


� Motions to limit the introduction of stated evidence.


� 541 U.S. 36 (2004).


� 809 S.W.2d 704 (Ky. 1991).


� KRS 29A.310(2).


� Kentucky Rules of Evidence.


� 814 S.W.2d 572 (Ky. 1991); see also Bolen v. Com., 31 S.W.3d 907 (Ky. 2000).


� Rhode Island v. Innis, 446 U.S. 291 (1980).
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� 542 U.S. 600 (2004).


� 469 U.S. 91 (1984).
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� Knowles v. Iowa, 525 U.S. 113 (1998). 


� U.S. v. Montgomery, 377 F.3d 582 (6th Cir (OH), 2004) – which held that the reading of Miranda warnings is evidence of an arrest.”


� The Court noted that the circuits had struggled with a “workable definition of the term ‘arrest.””  The Sixth Circuit had held, in U.S. v. Saari, that an arrest is when “in view of all the circumstances surrounding the incident, a reasonable person would have believed that he was not free to leave.”  272 F.3d 804 (6th Cir. 2001)  The “common thread tying all the cases together, though, is that they all depend on a fact specific analysis of the degree of force the officers used on the occasion in question.”  


� 344 F.3d 623 (6th Cir. 2003).


� 410 F.3d 810 (6th Cir. 2005).
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� See Illinois v. Lafayette, 462 U.S. 640 (1983). 


� U.S. v. Avery, 137 F.3d 343 (6th Cir. 1997). 


� Dunaway v. New York, 442 U.S. 200 (1979).


� This was not included in the information given to the dispatcher, as indicated by the opinion, but may have been in one of the other calls.


� 49 F.3d 227 (6th Cir. 1995).


� South Dakota v. Opperman, 428 U.s. 364 (1976); Florida v. Wells, 495 U.S. 1 (1990).


� U.S. v. Bennett, 905 F.2d 931 (6th Cir. 1990); U.S. v. Ferguson, 8 F.3d 385 (6th Cir. 1993).


� U.S. v. McNeal, 955 F.2d 1067 (6th Cir. 1992).


� Alderman v. U.S., 394 U.S. 165 (1969). 
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� U.S. v. Innis, 446 U.S. 291 (1980). 


� Painter v. Robertson, 185 F.3d 557 (6th Cir. 1999).


� U.S. v. Worley, 193 F.3d 380 (6th Cir. 1999).  


� The opinion does not explain the involvement of McGehee. 


� Harris v. U.S., 390 U.S. 234 (1968).


� New York v. Belton, 453 U.S. 454 (1981).


� Michigan v. Long, 463 U.S. 1032 (1983).


� 512 U.S. 477 (1994).


� 101 F.3d 1151 (6th Cir. 1996).


� 84 F. 3d 790 (6th Cir. 1996).
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� U.S. v. Frazier, 423 F.3d 526 (6th Cir. 2005).    


� U.S. v. Van Shutters, 163 F.3d 331 (6th Cir. 1998).


� Pray v. City of Sandusky, 49 F.3d 1154 (6th Cir. 1994).


� U.S. v. Mahan, 190 F.3d 416 (6th Cir. 1999).


� U.S. v. Matlock, 415 U.S. 164 (1974).


� Terry v. Ohio, 392 U.S. 1 (1968).


� 405 F.3d 425 (6th Cir. 2005).


� 469 U.S. 221 (1985).


� Adams v. Williams, 407 U.S. 143 (1972); U.S. v. Hardnett, 804 F.2d 353 (6th  Cir. 1986); U.S. v. Strahan, 984 F.2d 155 (6th Cir. 1993); U.S. v. Hurst, 228 F.3d 751 (6th Cir. 2000).


� 534 U.S. 266 (2002).


� 449 U.S. 411 (1981).


� Radvansky v. City of Olmstead Falls, 395 F.3d 291 (6th Cir. 2005).


� 205 F.3d 303 (6th Cir. 2000).


� Whren v. U.S., 517 U.S. 806 (1996); U.S. v. Ferguson, 8 F.3d 385 (6th Cir. 1993).


� U.S. v. Hill, 195 F.3d 258 (6th Cir. 1999).


� U.S. v. Mesa, 62 F.3d 159 (6th Cir. 1995).


� U.S. v. Smith, 263 F.3d 571 (6th Cir. 2001); U.S. v. Sokolow, 490 U.S. 1 (1989); U.S. v. Hensley, 469 U.S. 221 (1985). 


� Caballes, 543 U.S. 405 (2005).


� Wyoming v. Houghton, 526 U.S. 295 (1999).


� The location of this case is never given, but the case comes out of the Western District of Kentucky, U.S. District Court.


� While never specifically stated, apparently he was convicted for possession of the loaded weapons.


� 489 U.S. 189 (1989).


� 136 F.3d 1055 (6th Cir. 1998): See also Nishiyama v. Dickson County, 814 F.2d 277 (6th Cir. 1987).


� Ewolski v. City of Brunswick, 287 F.3d 492 (6th Cir. 2002).
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� Bukowski v. City of Akron, 326 F.3d 702 (6th Cir. 2003) (quoting Ewolski, supra. 


� See � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2002250071&FindType=Y&ReferencePositionType=S&ReferencePosition=511&AP=&mt=Kentucky&fn=_top&sv=Split&utid=%7b7340A2ED-4EEC-11D5-A99D-000102463493%7d&vr=2.0&rs=WLW6.03" \t "_top" �Ewolski, 287 F.3d at 511� (discussing � HYPERLINK "http://web2.westlaw.com/find/default.wl?SerialNum=1998112932&FindType=Y&AP=&mt=Kentucky&fn=_top&sv=Split&utid=%7b7340A2ED-4EEC-11D5-A99D-000102463493%7d&vr=2.0&rs=WLW6.03" \t "_top" �Lewis,� in which the Supreme Court required a showing of malice and intent to harm for police involved in a high-speed vehicle chase, and � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2000028996&FindType=Y&AP=&mt=Kentucky&fn=_top&sv=Split&utid=%7b7340A2ED-4EEC-11D5-A99D-000102463493%7d&vr=2.0&rs=WLW6.03" \t "_top" �Claybrook v. Birchwell, 199 F.3d 350 (6th Cir.2000)�.


� Ewolski, supra.


� � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=506&SerialNum=2002464918&FindType=Y&ReferencePositionType=S&ReferencePosition=493&AP=&mt=Kentucky&fn=_top&sv=Split&utid=%7b7340A2ED-4EEC-11D5-A99D-000102463493%7d&vr=2.0&rs=WLW6.03" \t "_top" �Sperle v. Mich. Dep't of Corr., 297 F.3d 483 (6th Cir.2002)� (quoting � HYPERLINK "http://web2.westlaw.com/find/default.wl?DB=708&SerialNum=1994122578&FindType=Y&AP=&mt=Kentucky&fn=_top&sv=Split&utid=%7b7340A2ED-4EEC-11D5-A99D-000102463493%7d&vr=2.0&rs=WLW6.03" \t "_top" �Farmer v. Brennan, 511 U.S. 825 (1994)�).


� Bukowski, supra.


� DeShaney v. Winnebago County Dep’t of Soc. Servs, 489 U.S. 189 (1989).


� Kallstrom v. City of Columbus, 136 F.3d 1055 (6th Cir. 1998); Cartwright v City of Marine City, 336 F.3d 487 (6th Cir. 2003).


� Graham v. Connor, 490 U.S. 386 (1989).


� See Leber v. Smith, 773 F.2d 101 (6th Cir. 1985).


� 895 F.2d 272 (6th Cir. 1990).


� Galas v. McKee, 801 F.2d 200 (6th Cir. 1986).


� 773 F.2d 101 (6th Cir. 1985).


� The Court noted that Bland had been counseled by his department for his violations of police procedure during this incident, specifically, his failure to maintain a covered position.  However, that is irrelevant in a §1983 analysis because that policy was in place to protect the officer, not to prevent violations of constitutional rights. 


� 234 F.3d 312 (6th Cir. 2000). 


� Yates v. City of Cleveland, 941 F.2d 444 (6th Cir. 1991); Robinson v. Bibb, 840 F.2d 349 (6th Cir. 1988).


� Adams v. Metiva, 31 F.3d 375 (6th Cir. 1994); Vaughn v. City of Lebanon, 18 Fed. Appx. 252 (6th Cir. 2001).


� Mitchell v. Forsyth, 472 U.S. 511 (1985); Wallin v. Norman, 317 F.3d 558 (6th Cir. 2003).


� Blood loss.


� Graham v. Connor, 490 U.S. 386 (1989).


� Tennessee v. Garner, 471 U.S. 11 (1985).


� Dunigan v. Noble, 390 F.3d 486 (6th Cir. 2004).


� Curley v. Village of Suffern, 268 F.3d 65 (2nd Cir. 2001).  


� Monette v. Electronic Data Systems Corp.,90 F.3d 1173 (6th Cir. 1996).


� Connick v. Myers, 461 U.S. 138 (1983); Rodgers v. Banks, 344 F.3d 587 (6th Cir. 2003).


� Pickering v. Bd. of Educ., 391 U.S. 563 (1968).


� Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274 (1977); Perry v. McGinnis, 209 F.3d 597 (6th Cir. 2000). 


� Leary v. Daeschner, 228 F.3d 729 (6th Cir. 2000); Bloch v. Ribar, 156 F.3d 673 (6th Cir. 1998).


� Bailey v. Floyd County Bd. of Educ., 106 F.3d 135. 


� Timm v. Wright State Univ., 375 F.3d 418 (6th Cir. 2004).


� 123 F.3d 868 (6th Cir. 1997).


� The term “riding out of rank” signifies a firefighter working temporarily in a higher position as an acting officer, for example, a sergeant working as an acting lieutenant.  


� Bd. of Regents v. Roth, 408 U.S. 564 (1972).


� Simmons v. U.S., 390 U.S. 377 (1968).


� Brady v. Maryland, 373 U.S. 83 (1963).


� Strickler v. Greene, 527 U.s. 263 (1999).


� Quoting Kirby v. Illinois, 406 U.S. 682 (1972).


� Neil v.Biggers, 409 U.S. 188 (1972). 


� 448 U.S. 56 (1980).


� Crawford v. Washington, 541 U.S. 36 (2004).


� 380 U.S. 415 (1965).


� Lee v. Illinois, 476 U.s. 530 (1986); Lilly v. Virginia, 527 U.S. 116 (1999).


� 391 U.S. 123 (1968).
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