ss has enacted several * ticviolence is how to calculate if two individu-  down to the other party. The number of total
ongre ment & = alsareinthe proper degree relationship under steps indicates the degree to which the two
- consanguinity (blood) or affinity (marriage).  parties are related. In the common/canon

| B o
L -
- -‘
“ ¥
4

3

S Fecent years, agencies that hold records T2 federal laws that may affect law enforce

-r e of émergency 911 calls from Citizens and

E h by . Aquestion that often arises under domes- shared grandparent) and then counting steps
*;#, Recently, C
il
4

once 3Gt
election In £V
with respons!
glection c:ay ae‘lr:
¢ with 10C
‘t%rs. Kentucky \aw,t\_\J(r)\nS
the process o_t e\ecm_m,
ample, Who 15 per
room and the distan

tion maten®
and disobeying
election officer.

6"

02 KENTUCKY LAW ENFORCEMENT | Spring 2010

o dis

patch calls.regularly have denied access to
~  that information in Open Records requests.
. Inarecent decision, the g

concluded that such blanket denials are not

| within the law. Previoys

decisions had gp-

proved partial redactions from such material,

~ | such as specific informeti

medical conditions, and 3

0N on injuries ang
150 had upheld the

denial of a recording that involveq specific
threats. Bowling v, Brandenburg, 37 S.W.3d
785 (Ky. App. 2000), which often s Cited to
support such blanket denials of records, the
Court upheld an earlier decision of the attor-

ney general approving th
facts of the specific case,
been put in actyal danger

e denial. Under the
the caller may have
by the release of the

audio recording of the call. However, ater

decisions have Clarified t

hat Bowling does not

% agency personnel decisions_. The GenetizcE‘) In-
~ formation Nondiscrimination Act of r
L 7™ pub.L. 110-233, prohibits an employer (0

ttorney general has

authorize blanket denials, but that each denial
_of such_ records must specifically be justifieq :

ORD-164, the decision noted that there: Wwas
no legal authority to exempt such recordings
from Open Records, but that in each case,
_the agency that denies muyst specifically angl
in c_ietail satisfy the burden of proof that the
“Privacy interests are Superior to the public’s
Interest in nondisclosyre ” -

2y
ords ™
en REC
sormatio” on®
Anto! epaX
Fm‘“i‘“d on the gop
e 1ot

08,

+ their insurance comp?]ny%tl;]ron; (i?/?g:;;? g;szlé
) |
| tering coverage to a healtny ased
i tion to develop
upon a genetic predispost
: d?sease in the future. The |aw_a|so bans the u?ﬁ
of this information in making employme

. - decisions, such as hiring, firing, job place-

ment or promotions. -
In addition, the Americans with Disabili-

o ties Act of 2008, Pub.L. 110-325, extends

| protection under the orig:lnatl)_f}gA( g;(/) Lt])rr:)gcé
e i
ning the definition of a Jisab Irt
iisio%s had dramatically limited the de_flr;]ltlonf
of the term, thus limiting the legal rlgdts| 3\/
ersons with disabilities.)_The amepde at_
(called the ADAAA) requires that interpre
ourts focus more on whether the entlt:y
has discriminated and less on whe}hgr toe]c
impairment fits the technical description
a disability.
For further information on any of| thael
above issues, please contact yciurth;cagasggOf
[ tion. In
advisor or the Legal Sect!
specific election law questions, please contact
your county Board of Elections.

ing ¢

KRS 431.005 permits a warrantless arrest
under the misdemeanor offense of fourth-de-
gree assault, (KRS 508.030), for individuals
who fall within the second degree of relation-
ship, but does not explain, specifically, how
that relationship is to be calculated.

There actually are two systems for how to
calculate — the civil law system and the com-
mon/canon law system. Kentucky law does
not specify which system should be used.
However, in Kirby v. Com., 132 S.W3d 233
(Ky.App. 2004), the Kentucky Court of Ap-
peals was called upon to decide the mean-
ing of KRS 403.720, which mirrors KRS
431.005(2)(b)) and its use of the term “related
by consanguinity or affinity within the second
degree. In Kirby, the accused was convicted of
manslaughter in the death of his first cousin.
Kirby argued that certain penalties should not
be applied to him, as he was a victim of do-
mestic violence — the cousin allegedly had at-
tacked and choked Kirby’s mother previously.
To decide the case, the Court was required to
decide if Johnson (the deceased) and Kirby’s
mother were within the statutory definition
of family members. The Court reviewed the
two systems.

The civil law systems requires a computa-
tion — starting with the person in question
and counting the steps up to the common
ancestor that both parties share (such as a

law system, the starting point is the common
ancestor and count down to each party — the
degree would be the higher of the two, Since
the actual statute was ambiguous and did not
specify how it should be computed, the Court
was required to resolve the matter in the de-
fendant’s favor. This forced the Court to se-
lect the common law method of computing
the degree of relationship, and thus extends
the protection under Kentucky law out as
far as first cousins, as a rule. That applied the
method to hoth statutes as the statutes logi-
cally would be expected to use the same com-
putation, although the case did not mention
KRS 431.005(2)(b).

One element of confusion is that degrees of
relationship have nothing to do with degrees
of cousinship - a first cousin is actually in the
fourth degree of relationship under the civil
law system. It would be necessary to count up
two steps to the common ancestor and then
count down two steps to the other party. But
in the second degree relationship under the
common law system, first cousins would share
a common grandparent, the starting point. In
that system, there would be two steps down
from that common ancestor.

Finally, the spouse (in affinity) would hold
the same degree as the primary relative, so a
first cousin and the first cousin’s spouse is the
same degree of relationship.l I
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