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FACTS: 
On October 13, 2005, Lexington PD officer set up a controlled buy of crack cocaine outside an apartment building.  Officer Gibbons watched the transaction from a nearby unmarked car.  He then radioed uniformed officers to detain the suspect.  He described the suspect as “moving quickly toward the breezeway of an apartment, and he urged them to ‘hurry up and get there’ before the suspect entered an apartment.”   
The officers proceeded to the area and ran into the breezeway.   As they entered they heard a door close and “detected a very strong odor of burnt marijuana.”   At the end of the breezeway corridor, they found two apartment doors and they did not know which one the suspect had entered.    (In fact, Officer Gibbons had radioed that the suspect was entering the apartment on the right, but the officers were already outside their cars and did not heard the transmission.)  The marijuana odor appeared to be coming from the apartment on the left, so they banged on the door loudly and announced “police.”  As soon as they started banging, they heard people moving around and thought that other things were being moved as well.  They believed drug-related evidence “was about to be destroyed.”    They announced that they “were going to make entry inside the apartment.”  Officer Cobb kicked in the door and the officers found King, King’s girlfriend and a guest, all smoking marijuana.  (The girlfriend was the lessor, but King essentially lived there with her and their child, and Kentucky conceded that he had standing to challenge the search.)  The officers did a protective sweep and saw marijuana and powder cocaine in plain view.   During a subsequent search, they found “crack cocaine, cash, and drug paraphernalia.”      Eventually, they discovered the original suspect in the apartment on the right.
King was charged with trafficking in marijuana. He moved for suppression, but the trial court denied the motion, finding the officers actions appropriate.  The court noted that “exigent circumstances justified the warrantless entry,” because the occupants did not respond to the knocking.    The trial court also addressed what the officer heard, and his reasonable belief that evidence was being destroyed.   King took a conditional guilty plea and appealed.  The Kentucky Court of Appeals affirmed his conviction but the Kentucky Supreme Court reversed, finding that there was a question as to whether simply hearing people moving inside was sufficient to presume that evidence was being destroyed.    The Court found no evidence of bad faith, but held that “exigent circumstances could not justify the search because it was reasonably foreseeable that the occupants would destroy evidence when the police knocked on the door and announced their presence.”

The Commonwealth appealed
 and the U.S. Supreme Court granted certiorari.

ISSUE:

Does lawful police action impermissibly "create" exigent circumstances which precludes warrantless entry? 

HOLDING:
No

DISCUSSION:
 The Court began by noting that the Fourth Amendment “expressly imposes two requirements.”  The first is that all searches and seizures must be reasonable.  The second is that warrants may only be issue when “probable cause is properly established and the scope of the authority search is set out with particularity.”

The Court had, however, also recognized that the presumption for a search warrant “may be overcome in some circumstances” and that the “warrant requirement is subject to certain reasonable exceptions.”
  The exigent circumstances exception has been “well-recognized” when the “exigencies of the situation make the needs of law enforcement so compelling that [a] warrantless search is objectively reasonable under the fourth Amendment.”
  The Court detailed the various situations that justified such searches and noted that “what is relevant here – the need ‘to prevent the imminent destruction of evidence’ has long been recognized as a sufficient justification for a warrantless search.”  
However, over the years, “lower courts have developed an exception to the exigent circumstances rule, the so-called ‘police-created exigency’ doctrine.”   In such situations, “police may not rely on the need to prevent destruction of evidence when that exigency was ‘created’ or ‘manufactured’ by the conduct of the police.”     Using that exception, however, requires “something more than mere proof that fear of detection by the police caused the destruction of evidence.”    The Court agreed that “in some sense the police always create the exigent circumstances.”   In “the vast majority of cases in which evidence is destroyed by persons who are engaged in illegal conduct, the reason for the destruction is fear that the evidence will fall into the hands of law enforcement.”  In most such cases, the evidence in question is drugs, since they “may be easily destroyed by flushing them down a toilet or rinsing them down a drain.”    The lower courts that have addressed the issue have “not agreed on the test to be applied” in such cases, however, and noted that at least five different “tests” were in use around the country.
The Court found that the answer was “whether the exigent circumstances rule justifies a warrantless search when the conduct of the police preceding the exigency is reasonable in the same sense.”     The Court continued:

Where, as here, the police did not create the exigency by engaging or threatening to engage in conduct that violates the Fourth Amendment, warrantless entry to prevent the destruction of evidence is reasonable and thus allowed.

The Court detailed similar cases, noting that in Horton v. California, it has stated that the “essential predicate to any valid warrantless seizure of incriminating evidence that the officer did not violate the Fourth Amendment in arriving at the place from which the evidence could be plainly viewed.”
  

The Court specifically rejected the “bad faith” test adopted by several courts, including Kentucky, finding it “fundamentally inconsistent with [prior] Fourth Amendment jurisprudence.”    The Court had rejected a subjective approach, requiring instead only an objective analysis, because legal tests concerning reasonableness are “generally objective.”     The Court also rejected the “reasonable forseeability” test, also used by Kentucky and other jurisdictions, which held that “police may not rely on an exigency if ‘it was reasonably foreseeable that the investigative tactics employed by the police would create the exigent circumstances.”  The Court found that test “would … introduce an unacceptable degree of unpredictability.”    The Court noted that “whenever law enforcement officers knock on the door of premises occupied by a person who may be involved in the drug trade, there is some possibility that the occupants may possess drugs and may seek to destroy them.”   The Court found that approach to be simply unfeasible and “would create unacceptable and unwarranted difficulties for law enforcement officers who must make quick decisions in the field, as well as for judges who would be required to determine after the fact whether the destruction of evidence in response to a knock on the door was reasonably foreseeable based on what the officers knew at the time.”  

The Court also rejected the calculus that included a decision as to whether the officers had sufficient time to get a warrant, finding that “approach [would] unjustifiably interfere[] with legitimate law enforcement strategies.”    The Court detailed a number of reasons why this approach was also inappropriate.   King also argued that officers “impermissibly create an exigency when they ‘engage in conduct that would cause a reasonable person to believe that entry is imminent and inevitable’” and should turn on the” officers’ tone of voice and the forcefulness of their knocks.”  The Court found that officers might “have a very good reason to announce their presence loudly and to knock on the door with some force.” 
  The Court noted that “officers are permitted – indeed, encouraged – to identify themselves to citizens, and ‘in many circumstances this is cause for assurance, not discomfort.”
  
The Court concluded that “the exigent circumstances rule applies when the police do not gain entry to premises by means of an actual or threatened violation of the Fourth Amendment.”  The Court stated that “when law enforcement officers who are not armed with a warrant knock on a door, they do no more than any private citizen might do.”  And whether the person who knocks on the door and requests the opportunity to speak is a police officer or a private citizen, the occupants has no obligation to open the door or to speak.”
  However, “when the police knock on a door but the occupants choose not to respond or to speak, ‘the investigation will have reached a conspicuously low point,’ and the occupants ‘will have the kind of warning that even the most elaborate security system cannot provide.’”   Indeed, “if an occupant chooses to open the door and speak with the officers, the occupant need not allow the officers to enter the premises and may refuse to answer any questions at that time.”    So, an occupant who chooses “not to stand on their constitutional rights but instead elect to attempt to destroy evidence have only themselves to blame for the warrantless exigent-circumstances search that may ensue.”  
In this case, the court did not need to decide if exigent circumstances existed, since “any warrantless entry based on exigent circumstances must, of course, be supported by a genuine exigency.”    The Court assumed, for purposes of reaching the crux of the argument, that it did and framed the question as – “under what circumstances do police impermissibly create an exigency?”   

Finally, the Court stated, “in this case, we see no evidence that the officers either violated the Fourth Amendment or threatened to do so prior to the point when they entered the apartment .”   Officer Cobb simply banged loudly on the door and announced their presence.  The evidence was contradictory that indicated that they threatened to, for example, break down the door unless it was opened.   The officers did not state that they were going to come inside until the “exigency arose” – at the point that they knew that there was a strong possibility that evidence might be destroyed.  
The Court held that the exigency justified the warrantless search of the apartment, reversed the decision of the Kentucky Supreme Court and remanded the case for further proceedings.

FULL TEXT OF OPINION: 
http://www.supremecourt.gov/opinions/10pdf/09-1272.pdf
‘

� King argued that the case was moot, and that the Supreme Court should not address it, because Kentucky had actually already dismissed the charges against him.  However, the Court noted that a reversal of the Kentucky Supreme Court’s decision “would reinstate the judgment of conviction and the sentence entered” by the trial court. 
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