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Fourth Amendment
to the
United States Constitution

The right of the people to be secure in their
persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be
violated; and no warrants shall i1ssue, but upon
probable cause, supported by oath or affirmation,
and particularly describing the place to be searched
and the persons or things to be seized.

Constitution
of the
Commonwealth of Kentucky

Sec. 10 Security from search and seizure —
Conditions of issuance of warrant

The people shall be secure iIn their persons, houses,
papers and possessions, from unreasonable search and
seizure; and no warrant shall i1ssue to search any
place, or seize any person or thing, without
describing them as nearly as may be, nor without
probable cause supported by oath or affirmation.

Advisory Warning:

The Kentucky Search & Seizure Case Briefs is designed as a study and reference tool for officers in training
classes. Although care has been taken to make the case briefs included as accurate as possible, official copies
of cases should be consulted when possible before taking any actions that may have legal consequences.

The issues and holdings that appear in each brief are only the opinions of the compilers of the Case Briefs.
They are only meant to be used for guidance in statutory and case interpretation, are not offered as legal
opinions, and should not be relied upon or cited as legal authority for any actions. Always consult legal
counsel when in doubt about the meaning of a statute or court decision.
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SEARCH AND SEIZURE

.  CONSTITUTIONAL BASIS
A. U.S. Constitution--Fourth Amendment

The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no warrants shall issue, but upon probable cause,
supported by oath or affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.

B. Kentucky Constitution--Section 10

The people shall be secure in their persons, houses, papers and possessions, from unreasonable search
and seizure; and no warrant shall issue to search any place, or seize any person or thing, without
describing them as nearly as may be, nor without probable cause supported by oath or affirmation.

C. Interpretation

Although the wording differs slightly, the Kentucky Supreme Court interprets Section 10 above of the
Kentucky Constitution as having the same meaning as the Fourth Amendment to the U.S. Constitution.

Note: Neither Constitution prohibits all searches and seizures--only unreasonable ones. A search
conducted under a legal search warrant is both reasonable and legal. Under certain exigent or emergency
circumstances, searches and seizures conducted without a warrant are also reasonable and legal.

ll. WHAT IS A SEARCH?

An officer who examines another person's premises, person, or property for the purpose of discovering
contraband (such as stolen property) or other evidence for use in a criminal prosecution has conducted a
“search”. A search involves prying into hidden places in order to discover something concealed.

lIl. WHAT IS A "SEIZURE"?

An officer who takes into custody a person (e.g., arrests that person) or property (e.g., removes a
concealed deadly weapon from a suspect) seizes that person or property. The seizure may be temporary
or permanent — the nature of the seizure will determine what circumstances must exist to authorize the
seizure.

L Nichols v. Com. , Ky., 408 S.W.2d 189 (1966).



V. SEARCH SITUATIONS NOT PROTECTED BY FOURTH AMENDMENT

A. ABANDONED PROPERTY

A person may lose an expectation of privacy either:

1. by discarding the property in a place where others would have access to it2 or
2. by disclaiming ownership of the object3

Such situations would include when a person discards their trash, in the area where trash is commonly
picked up, or when they abandon an item of property (such as a purse) where others would have ready
access to the item.

B.

PLAIN VIEW

An item seized in “plain view" is not protected by the Fourth Amendment since the officer has not
conducted a "search" to discover the item. The plain view doctrine is summarized as follows:

e If an officer is where he has a legal right to be, and
e Sees, in plain view, contraband or evidence of a crime (and immediately recognizes it as such),
e The officer may seize it if the officer has a right to access the item (legally be where the item is

1.

located).4

Officer is Where He Has Legal Right to be

An officer’s right to be in a location is established by:

* % % % % %

2.

Being in a public place from where he sees evidence located in a public or private place.
Being Invited onto private property

Obtaining actual consent from someone who has lawful control over private property.
Having implied consent.

Exigent (or Emergency) circumstances exist..

Executing legal process (arrest or search warrant).

Officer Sees in Plain View

When the officer sees the item, he must have probable cause at that time (Immediately) to believe the
item is evidence of a crime.5> He may not move the item for further examination or to look for serial
numbers or other identifying marks.®

2 California v. Greenwood, 486 U.S. 35 (1988); Cook v. Com., Ky., 649 S.W.2d 198 (1983).

3 Ragland v. Com., Ky., 265 S.W. 15 (1924) and James v. Com., Ky., 647 S.W.2d 794 (1983).
4 Horton v. California, 469 U.S. 128 (1990).

> Texas V. Brown, 103 S.Ct. 1535 (1983).

® Arizona. v. Hicks, 107 S.Ct. 1149 (1987)



Plain touch, plain smell. The plain view doctrine implies use of the sense of sight, but the other senses
may also be used. The U.S. Supreme court recognized the validity of plain “touch” (or feel) in Minnesota
v. Dickerson? as well as “plain smell” in drug cases.8

3. Evidence of a Crime (Contraband)

Evidence (of a crime) may be divided into four categories:
*  Instruments of a crime — items used to commit crimes (e.g., weapons, burglar tools and other
items used to commit theft).
*  Fruits of a crime —i.e., the gain or proceeds from a crime (e.g., money, stolen property, etc.).
Contraband - i.e., items prohibited by law (e.g., defaced firearm, illegal drugs, etc.).
*  Other Evidence of a crime —i.e., anything else that tends to prove that
a. A crime has been committed (i.e., the elements of a crime), and/or
b. A particular person committed it — usually circumstantial evidence found at a crime scene (e.g.,
fingerprints, lint, hairs, blood, etc.) that tend to show motive, intent, opportunity or means to
commit the crime.

»

It is critical, however, that the officer immediately recognize that the item is, in fact, evidence or contraband.
4. Right to Access the Contraband or Evidence

If the evidence is located in a place where the officer also has a right to be, the officer may immediately
seize the evidence. If the item is readily destructible and the officer reasonably believes that if he does
not immediately take it into possession the evidence will be destroyed, an officer may trespass and take
physical control. Otherwise, the officer must use his knowledge of the illegality as probable cause for a
search warrant. The warrant then authorize and entry and seizure.

C. Flyovers

In general, items are considered to be in plain view if seen from an aircraft (fixed or rotary-win) flying within
legal airspace.®

D. Open Fields

An officer may search “open fields” without a warrant, without probable cause, despite notices or other
efforts showing an expectation of privacy and despite the fact that the search may constitute a technical
trespass.’® An "open field" is any land not included in the curtilage and does not describe the actual
condition of the land. The land may in fact be considered an open field, but may also have buildings on it,
be wooded or be otherwise used. A person's “curtilage” is his home, a reasonable area for yard space
(whether fenced or not) and the nearby buildings used in connection with the home. Outside the curtilage

7113 S.Ct. 2130 (1993).

8 Johnson v. U.S., 333 U.S. 10 (1948); Cooper v. Com., Ky. App., 577 S.W.2d 34 (1979).

9 California v. Ciraolo, 476 U.S. 207 (1986); Florida v. Riley, 488 U.S. 445 (1989).

10 Hester v. U.S., 265 U.S. 57, 44 S.Ct 445 (1924); Oliver v. U.S., 466 U.S. 170, 104 S.Ct 1735 (1984); Oliver v. U.S., 466 U.S.
170, 104 S.Ct 1735 (1984)

3



is "open fields" and may be searched by an officer. When in an open field area the officer may not,
however, on that account alone, search a building, person or non-abandoned car.

E. Public Area

No one has a reasonable general expectation of privacy in a public area such as road, sidewalk, public
park, etc., but may have a reasonable expectation of privacy in his person, luggage, or vehicle that is
located in a public area.

As used here, "Public,” means "open to the public,” and includes various commercial establishments such
as bars and retail stores. Therefore an officer can be in such an establishment in areas where prospective
customers are allowed. at times when they are allowed to be there, and making no closer examination of
things therein than an ordinary customer would and he will not have violated anyone's reasonable
expectation of privacy.!! A regulatory officer, such as an alcohol beverage control officer, may enter into
areas where alcohol is stored but that are not open to the general public, under circumstances where the
general jurisdiction officer may not. Of course, some areas, such as bathrooms, may be so arranged as to
support an expectation of some degree of privacy even though the general public is allowed to enter.

E. Citizen's Search

Both the Fourth Amendment to the U.S. Constitution and Section 10 of the Kentucky Constitution protect
citizen from government action. Fruits of a citizen's search should not be excluded as being subject to
any exclusionary rule, unless the citizen was acting as an agent of an officer. Generally the courts will
allow an officer to search to the same extent already done by a citizen who has searched and then told
the officer of the results, but a warrant would still be required if the search was to go beyond that area,
unless there was some emergency presented.

F. Consent Searches
1. Requirements
A consent search is legal only if:

1.Consent is given voluntarily; and
2.Consent is given by a person with the authority to consent.

a.  Consent must be Given Voluntarily

Consent is voluntary when the person is aware of what he is doing and gives the consent under free
will. The consent must be given without force, threat, trickery, or any kind of coercion. If the officer
claims to have a search warrant but does not have one, any consent given is not voluntary. If the
officer first makes statements to show his authority to search, any consent which the person then
gives is not valid. The court will look at all the surrounding circumstances in deciding whether the

11 U.S. v. Santana, 427 U.S. 38 (1976).



consent was voluntary.2 If a large number of officers were present, courts may find the consent was
coerced. If possible, no more than two officers should be present. Generally, the simple fact that the
officers are in uniform does not make the consent coerced.:

b.  Person Consenting Must Have Authority to Consent

Any person with control over the area to be searched may consent if he has a sound mind and is old
enough to understand the ramifications of consent. A person must have possession or control over
the property to give consent.* If a home is to be searched, the owner may normally consent.
However, if the home is rented out to a tenant, the tenant, not the owner, may consent.rs If
personal property such as a car or suitcase is to be searched, the owner may consent. If the person
consenting is not the suspect, the person consenting must have authority over the place at least
equal to the authority of the suspect. If two people such as husband and wife share the use and
control of the property equally, either one may consent to the search. Further, the U.S. Supreme
Court has held that any joint occupant of a residence, may consent to search the residence if the
other occupant is absent.

2. Exceptions

Even where two people share a home together, they may have an agreement that each person has
complete control over certain areas, rooms, or items of personal property such as a toolbox. If they have
this arrangement, one person may not consent to search the areas under the other person's control.

a.  Hotel-Motel Situation

If the customer is still occupying his hotel or motel room, the manager or clerk may not give consent
to search his room without his permission. Once the customer checks out, the manager may freely
consent to a search of the room. A posted checkout time is not necessarily dispositive. Not all
establishments require a formal checkout at the desk and whatever the case is there may be
adequate evidence that the lodger has left the room permanently and thus abandoned any
reasonable expectation of privacy in its contents. On the other hand, although the apparent checkout
time has passed, the tenant may be remaining with a reasonable belief that it is still his room.7

b.  Parent-Children Situation

The courts have held that a parent may consent to the search of a child's room or effects in the
premises controlled by the parent and over which the parent may exercise control.z2 However, if the
child pays rent or room and board, a lessor-lessee relationship exists and this relationship would
determine the validity of the consent. An adult child, or even an older juvenile, may be held to be
legally able to give consent of the parents’ home, if they share authority over the area in question.

c. Babysitters

12 Hohnke v. Com., 451 S.W. 2d 162 (Ky., 1970).

13 Stuckey, Gilbert B., Evidence For The Law Enforcement Officer, McGraw-Hill Book Co., p. 215 (1968).
14 Combs v. Com., 341 S.W. 2d 774 (Ky., 1960).

15 Chapman v. U.S., 365 U.S. 610 (1961).

16 Stoner v. California, 376 U.S. 483 (1964).

17 U.S. v. Owens, 882 F.2d 146 (10t Cir., 1984)).

18 Carr v. Com., Ky., 463 S.W.2d 109 (1971).



If the suspect, or his spouse, is the owner of the home, a babysitter may be held to be unable to give
a legal consent to search. The babysitter's authority over the home would be considered less than
the authority of the owner. However, a babysitter's consent may be valid as against a guest of the
owner.19

d.  Spouses

If one spouse consents, but the other spouse who is also present refuses, the refusal will control and
a search will not be permitted.2> However, if only one spouse is present, and consents, it is not
necessary to seek out the other spouse to gain their permission as well. (But, if the other person is
absent because of police action, such as an arrest, and that seizure was for the purposes of
removing them from the house, the consent of the remaining spouse is invalid.)

3. Warnings

Under both U.S. Supreme Court and Kentucky decisions, a consent by a person may still be valid even
though the officers do not inform the person of his right to refuse. But, the failure to warn is still one factor
considered by the court in deciding whether the consent was voluntary.2:

4, Limiting Consent

A person definitely may limit consent to cover only certain parts of a house or building, or withdraw his
consent at any time. Once the subject withdraws consent, no further search can be justified as a consent
search.

NOTE: Because of risks with a consent search the officer should always get a search warrant instead, if
possible. If a consent search is conducted, the officer should try to get a signed, written, or other recorded,
consent.

G. Body Evidence

Evidence from a person’s body, especially when evanescent (easily destroyed), may, under appropriate
circumstances, may be collected without a warrant. Evidence that not possible to alter or destroyed (such
as a person’s DNA) will generally require either consent, or a warrant, to obtain. In addition, evidence that
requires surgery or an invasive medical procedure to recover will also, as a rule, require a warrant, unless
there is a separate medical reason to remove the item immediately.

19 See Butler v. Com.. Ky. 536 S.W. 2d 139 (1976). But also see Cain v. Com., Ky., 554 S.W. 2d 369 (1977), which case is
harmonized with the Butler case, and in which a live-in lover was accepted standing to object.

2 Georgia v. Randolph,

21 Schneckloth v. Bustamonte, 412 U.S. 218 (1973); and Hohnke v. Com., Ky., 451 S.W. 2d 162 (1970).




V. BASIC CONCEPTS

Search and Seizure law centers around the concept of the reasonable expectation of privacy an individual
has in a particular area. Without that expectation, there are no Fourth Amendment implications. In addition,
without that expectation, an individual lacks standing — the right to bring a claim — even if someone else’s
rights are allegedly violated, unless, for example, the person is a minor or legally incompetent to bring the
claim on their own.

Probable Cause is the standard that is required for the issuance of a search warrant, for an arrest warrant
or warrantless arrest, or for a vehicle exception (Carroll) search. It is more than reasonable suspicion, but
less that a clear and convincing or beyond a reasonable doubt.

The Exclusionary Rule

This chapter has analyzed the basic requirements for conducting lawful searches with and without a search
warrant. If a search satisfies these requirements and produces evidence relevant to criminal charges, that
evidence is admissible (legally acceptable) in the trial on those charges. Conversely, if officers obtain
evidence by an illegal search and seizure, the court will exclude that evidence from the trial on the criminal
charges. This rule of law, that evidence obtained by an illegal search and seizure is inadmissible in a
criminal trial, is known as the "exclusionary rule."

Some of the more common grounds on which courts exclude evidence as the result of illegal search and
seizure are as follows:
*  the search was not based on probable cause; or
% the search went beyond the scope of the warrant; or
*  the search without a warrant was unreasonable because the officer had adequate opportunity to
obtain a warrant.

The Derivative Evidence Rule (Fruit of the Poisonous Tree)

The exclusionary rule prohibits both direct and indirect use of unlawfully obtained evidence. Simply stated,
unlawfully obtained information cannot be the basis for investigation which develops other evidence. The
new evidence is said to be tainted or the "fruit of the poisonous tree." The "fruit of the poisonous tree"
doctrine may be applicable if illegally obtained evidence is the basis for discovery of:

* A willing witness who might not have been found.

* A confession or admission which might not have been made if the defendant had not been confronted

with the illegally obtained evidence.
* Any other evidence which might not have been found.



Even if an officer uncovers critical evidence which positively connects a suspect to a crime, if the evidence
is obtained in violation of the defendant's Fourth Amendment rights, the evidence cannot be used unless an
exception to the rule applies (such as the inevitable discovery exception, the independent source
exception2, or the use of the evidence only in rebuttal2).

Constructive Possession

It is not necessary for an individual to be in actual possession of an item to be charged with its possession.
So long as the item is where the individual may exercise control over it, for example, it is in their car, they
may be found in constructive possession of the item.

VI. SEARCHES UNDER A WARRANT
A. Court Preference for a Search Warrant

As a general rule, courts require the police officer to obtain a search warrant "whenever practicable,"? that
is, so long as the officer has a reasonable opportunity to do so. In determining whether a search without a
warrant is "reasonable,” courts will consider as one factor whether the officer had enough time to get a
warrant.  Many decisions make it clear that courts prefer searches conducted with a warrant. They are
often reluctant to reverse the judge issuing the warrant unless the evidence clearly shows the warrant to be
invalid. Consequently, the officer should always obtain a search warrant unless special or emergency
circumstances make it unreasonable.

B. What Is a Search Warrant?

A search warrant is a written order from an authorized judicial official which directs a peace officer to
search specific places or persons, seize specific property and hold the property in accordance with law.

C. What Are the Requirements for a Legal Search Warrant?

To be legal, any search warrant in Kentucky must:
1.  Beissued by a neutral, detached judge (meaning a judicial officer who is impartial, not personally
involved); and
Contain the words "Commonwealth of Kentucky" at the top;2 and
Be based on an affidavit showing probable cause; and
Be based on an affidavit sworn to before the issuing judge or other authorized person; and
Particularly describe the place or person to be searched; and
Particularly describe the items to be seized; and
Be signed personally by the judge or other authorized person who issues the warrant.

No ok~ w

22 Nix v. Williams, 104 S.Ct. 2501 (1984).

23 Segura v. U.S. 104 S.Ct. 3380 (1984).

24 Murphy v. Com., 652 S.W.2d 69 (Ky. 1983).

25 Coolidge v. New Hampshire, 403 U.S 443 (1971); U.S. v. Blanton, 520 F.2d 907 (6t Cir. 1975).
26 Smith v. Com. , Ky., 504 S.W.2d 708 (1974).




D. Requirement of a Neutral, Detached Judge

Kentucky Rule of Criminal Procedure (RCr) 13.10 states that a search warrant may be issued "by a judge
or other officer authorized by statute." Rule 1.06(a) defines "judge” to mean any judge, justice, or district
court trial commissioner in the Kentucky court system. KRS 15.725(4) provides that in the event of the
absence from a county of all district judges and all circuit judges and all trial commissioners, the circuit clerk
in each county may issue criminal warrants prepared by the Commonwealth's attorney or county attorney.
The Court of Appeals of Kentucky in the case of Com. v. Bertram?” upheld the constitutionality of this
statute. The term "criminal warrants" includes both arrest warrants and search warrants.

A prosecutor or a law enforcement officer may never legally issue a search warrant.z
E. What Is Probable Cause?

To show probable cause for the judge to issue a search warrant, the officer must present reliable facts,
information or circumstances that are sufficient for a reasonable man to believe:
a. Thata crime has been committed; and
b. That evidence of this crime (instruments, fruits, specific contraband, or other evidence) is on the
premises (or person) to be searched.

In other words, the officer must put factual information in the affidavit, not conclusions. The officer must
state the underlying facts and circumstances which support the belief that evidence of a crime is at the
place to be searched.

F. How May the Officer Get Probable Cause?

The officer may obtain probable cause from one or a combination of the following:

Personal observations;

Admissions or confessions of a suspect;

Information given to the officer by victims and witnesses;

Information provided by informants (either named informants, or unnamed "reliable” informants);
Corroborated information from anonymous informants;

Information from other peace officers or departments;

Strong circumstantial evidence when combined with one of the above.

@"oaoo0o

Two additional points are critical. First, the officer's mere belief that he has probable cause is not sufficient;
the officer must have evidence that convinces the judge as to probable cause. Second, the officer may
show probable cause by putting together the knowledge of several officers. He is not limited to his own
knowledge alone.

G. Using Informants to Show Probable Cause

% 596 S.W.2d 379 (1980).
28 Coolidge v. New Hampshire, 403 U.S. 443 (1971).




The credibility of an informant can be established by showing (in the search warrant affidavit), one or more
of the following:
*  the informant is a law enforcement officer;
*  the name of the informant;
* the statement of the informant was against his penal interest (i.e., contained information that could
have helped convict him);
% the informant has provided information some number of times in the past which information was
confirmed by the officer (and may have resulted in some number of arrests and convictions);
* his information has been duplicated by some other independent source; or
% the officer has been able to corroborate some of the details of the information.

The officer's affidavit should also indicate how and when the informant gained the information given in order
to show the informant's basis of knowledge, but with care taken not to be so specific as to give away the
identity of an informant who should remain unnamed.

[.  How Does the Officer Obtain the Warrant?

The officer must go to the proper judicial officer and submit an affidavit (a sworn statement). A search
warrant affidavit sets out the facts which show a crime has been committed and that evidence of the crime
Is probably at a certain location. The officer should include specific conduct, statements, and observations
that show probable cause. Simply stating the officer's own opinion or suspicion, even if based on long
experience, is not enough. In addition, the affidavit must state the time when the facts or conduct
occurred so the judge can assess whether seizable goods are probably now on the premises.

J. Additional Requirements for the Affidavit and Warrant

1. The officer must clearly and specifically describe in his affidavit the place or person he wishes to
search. He must include enough detail to enable officers serving the warrant to locate the property. As to
buildings, the officer should list the street address, then specifically describe the rooms and buildings and
any portion of the "curtilage" (the dwelling and the nearby area used to support activities in the dwelling--
typically, the fenced-in area surrounding a house) to be searched. Errors in a warrant, such as an incorrect
street address, will not necessarily make the warrant invalid if the total facts in the warrant make it clear
what premises are to be searched. The test applied will be: does the warrant identify the premises
accurately enough so that the officer executing it can reasonably determine the place to be searched?:

a.  Apartment buildings or other multiple family dwellings can present a special problem.
Unless the officer has probable cause to search the entire building, he should state in his affidavit the
apartment number of the unit to be searched or describe its location in detail.

b.  Vehicles. At times the officer's information about a vehicle involved in crime will be sketchy.
Still, courts prefer that the affidavit describe the vehicle by giving its make, model, year, color, and

20 Bruce v. Com., 418 S.W. 2d 645 (Ky., 1967).
% Williams v. Com., 261 S.W. 2d 416 (Ky., 1953).
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license tag number.3! When an officer is planning to search premises, the officer should request
permission to search all vehicles on the premises.

2. The affidavit and the warrant must particularly describe the items to be seized. "General"
warrants to seize broad categories of goods are invalid.

3. The officer must swear to, and sign, the affidavit in the presence of a judge or other person
authorized by written order of a judge. See RCr 13.10 and RCr 2.02.

4. The judge issuing the warrant must read the affidavit himself, or the warrant will be invalid.
K. Rules for Executing (Serving) the Warrant

Kentucky law generally requires the officer to execute the warrant (carry out the search) within a
reasonable time after the judge issues it. The law does not set a certain number of days as a limit. But the
warrant itself may give a time limit. Rules for the federal courts require warrants to be served within ten
days after being issued unless the warrants specify otherwise. The officer may use whatever reasonable
force is necessary to execute the warrant, including breaking into the building to be searched. In addition,
in executing a search warrant, the scope of the officer's search must be appropriate considering the type of
items for which he is looking.z2

*  Special Situation: Warrant to Search Place Where Alcoholic Beverages are being Sold or
Possessed.
KRS 242.370: Where judge issues a warrant to search a place where alcoholic beverages are
being sold or possessed, the officer must execute the warrant on the day he receives it.

L. What Items may be Seized in a Search With a Warrant

The officer executing a search warrant may legally seize the following if they are reasonably within the
scope of the officer's search:
1.All items ordered to be seized in the warrant;
2.All instrumentalities of crime (that is, weapons and other objects, even cars, which have actually been
used to commit crimes); and
3.Contraband (items illegal to possess, such as illegal drugs, an unregistered sawed-off shotgun, or
stolen property); and
4.Fruits of crime (such as stolen bank money).s

Other issues concerning search warrants include, for example, the possibility of obtaining a “no-knock”
warrant, in which the judge authorizes entry to the premises without knocking, and anticipatory (or trigger)
warrants, in which the warrant indicates that it will not be served until something specific occurs, such as

31 Baird v. Com., Ky., 273 S.W. 2d 44 (1954).
32 See McMahan's Adm'x v. Draffen, Ky., 47 S.W. 2d 716 (Ky. App., 1932).
33 See Jones v. Com., 416 S.W. 2d 342 (Ky. 1967).
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the controlled delivery of a package. Area and administrative warrants are used, as a rule, only by code
enforcement or regulatory officers.

NOTE There is no “crime scene exception” to the search warrant requirement. When the emergency
terminates, the right to continue to search without a warrant also terminates.34 At that point, the officers
must seek consent, get a warrant, or find another exigent circumstance upon which to justify the search.

VI. SEARCHES WITHOUT A WARRANT
Overview

Kentucky and federal law recognize that certain searches are reasonable and legal even without a warrant.
All such searches must be for some limited emergency or special circumstance. Most of them require
some emergency circumstance where the officer has probable cause but not enough time to obtain a
warrant.

Exigent circumstance searches (circumstances in which it would be unreasonable to require an officer to
get a warrant):
(1)  Frisk during a Terry stop
(2)  Anonymous tips
(3)  Search incident to lawful arrest or citation
(4)  Closely-regulated businesses
(5)  Sweep search
(6)  Crime Scene Search
(7)  Community Caretaker
(8)  Entry of premises in hot pursuit to arrest
(9)  Entry of premises to protect life or health
(10) Entry of premises to prevent destruction of evidence.

Note that each of these searches is separate from the others, designed to meet a specific emergency or
unusual situation. The officer should always consider all of the search possibilities. Even though the officer
may lack justification in a given incident to conduct certain of these searches without a warrant, the facts
could justify one of the other types of search.

A. Exigent Circumstance Searches
1. Frisk during a Terry Stop (a Temporary Investigative Detention)
a. Whatis a "Terry Stop™?

A Terry stop is a temporary seizure of a person, by a law enforcement officer, to investigate the
officer's suspicion that the person is involved in criminal activity. The Terry3> case is only one of

34 Mincey v. Arizona., 98 S.Ct. 2405 (1978); Thompson v. Lousiana, 105 S.Ct. 409 (1984); Flippo v. W.Virginia, 120 S.Ct. 7
(1999).
% Terry v. Ohio, 88 S.Ct. 1868 (1968).
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a number of cases that have established the law governing what has become known as a Terry
stop. "Involved in criminal activity" means the person is about to commit any crime, is committing
any crime, or has committed a crime.

b. How much Evidence is Required to Justify a Terry Stop?
Since a Terry stop is a seizure of a person, it is required by the Fourth Amendment to the U.S.
Constitution to be reasonable. To be reasonable, thus legally justifiable, a Terry stop must be
based on "reasonable suspicion" that the person is involved in criminal activity. Reasonable
suspicion is more than a mere hunch, but less than probable cause. To be reasonable, the
suspicion must be "articulable"--that is, it must be solid enough that the officer can put it into words
and explain it clearly to another person. The officer should have specific items of evidence that
make it reasonable for him to be suspicious.

Some factors which might give an officer "reasonable suspicion" to stop are:

(a) the place (such as a high-crime area);

(b) the time (such as late at night);

(c) suspicious conduct (such as refusing to identify himself and explain situation, carrying unusual
items, or sneaky conduct or gestures);

(d) recent report of crime in vicinity;

(e) resemblance of suspect to description of wanted criminal;

(f) tips from reliable informants;

(9) officer's experience;

(h) the person runs; and

(i) the person has a criminal record.

Even though one of these factors by itself may not be enough, combinations of them may justify a
stop.

c. Whatis a "frisk"?
Afriskis a search of a person for the purpose of locating weapons. It is usually limited to a pat
down of the person's outer clothing. It is allowed for the sole purpose of the protection of the officer
and other persons at the scene. During a frisk, if the officer feels something hard that could
reasonably be, or contain, a weapon, he may reach inside the clothing and seize the object. Plus,
if the officer feels an object that his sense of touch immediately tells him is contraband (something
that is illegal for the person to possess, such as drugs), then he may seize it. The officer may not
squeeze, slide or otherwise manipulate a non-weapon object in order to try to identify it as
contraband. 36

d. When may an Officer Frisk a Suspect during a Terry Stop?

An officer may not frisk automatically, but must have reason to believe the suspect is armed
and dangerous.

36 See Minnesota v. Dickerson, supra.
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Factors which might support such a belief include:

(a) officer's observations (e.g., he sees a bulge in a pocket);
(b) report that the suspect is armed;

(c) nature of the crime involved (e.g., an armed robbery); and
(d) suspect's conduct.

e. Must the Suspect Identify himself?

Generally, an officer may ask an individual for identification, but the person does not have to comply.37
However, if the suspect is the operator of a motor vehicle that has been legally stopped by an officer,
he must show the officer his operator's license, motor vehicle registration and proof-of-insurance card.

f.  Must the Suspect Answer the Officer's Questions?
An individual is never required to answer an officer’s questions.
g. How Long may the Suspect be Detained?

The suspect may be detained no longer than is reasonably necessary for the officer to check out the
officer's suspicions. Usually a Terry stop is completed within a few minutes, but it could last longer
and still be considered reasonable in some situations.

h. May the Officer Use Force to Accomplish a Terry Stop?

The officer may use or threaten to use a reasonable amount of force to get the suspect stopped
whether the suspect is on foot or in a vehicle. The officer may use or threaten to use a reasonable
amount of force to control the situation. Courts have approved the use of drawn guns and/or handcuffs
on the suspect if that was a reasonable precautionary measure considering the nature of the crime and
the potential for harm presented by the situation. The officer may use or threaten to use a reasonable
amount of force to keep the suspect from leaving the scene before the officer has finished.

However, the use or threatened use of force during a Terry stop may become so coercive and
restrictive that the situation, if challenged in court, may be considered an arrest. And, if the officer had
only reasonable suspicion, the arrest would be invalid; thus any evidence obtained as a result of the
stop would be inadmissible to prove the person's guilt and the officer may face liability for a false arrest.

i.  Vehicle situation

In a vehicle situation, if the officer has a "reasonable belief" that the suspect is dangerous and might
gain control of weapons within the vehicle, the officer may search the passenger compartment of the
vehicle, looking only in places where weapons may be hidden. 38

37 Brown v. Texas, 443 U.S. 47 (1979)
3 Michigan v. Long, 103 S.Ct. 3469 (1983).
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2. Search Incident to (in Connection with) Lawful Arrest

Whenever an officer arrests a person, with or without a warrant, he may search him immediately after
the arrest.

a. When and Where?
This search usually occurs at the scene of, and immediately after, the arrest.

b. Search for What?
The officer may search for weapons and for evidence of a crime.

c. What Area?
The officer may search the entire person of the subject and the nearby area from which the subject
might be able to obtain a weapon or destructible evidence. Reference to a weapon or evidence is
meant to help define the distance of the place searched from the arrestee and not to limit the detail
of the search.» Officers are not required to make an analysis as to how probable it is that weapons
or evidence are in this nearby area.

d  Searches of Persons of the Opposite Sex

The officer may search an arrested person of the opposite sex. However, the officer may, if
circumstances permit, merely do a general frisk and wait to have a detailed search made later by an
officer or other person of the same sex as the arrestee.

e. Booking Or Stationhouse Searches
Although this search might be viewed as a separate type, courts generally classify it as one form of
the search incident to arrest. Normally they consider this search reasonable because of the need to
find any weapons, instruments of escape, and evidence on arrested persons. The search is an
exception to the rule that searches incident to the arrest must be made immediately after, and close
to, the point of arrest.«

If the arrested person is to be jailed, officers or the jailer may normally conduct a complete inventory
of his personal possessions, seize them and have them examined as part of a routine, established
inventory procedure. The search should be conducted at the same time the accused is jailed.
Courts may allow reasonable delays, such as to get substitute clothing for the accused, but a long
delay may support a claim that the police could have obtained a search warrant.

4. Sweep Searches
When officers are lawfully in a location, such as making an arrest pursuant to a warrant, it is

permissible for officers to do a brief search of an area, looking not for evidence, but for suspects or
victims.

39 Collins v. Com. ., 574 S.W.2d 296 (Ky. 1978).
40 The U.S. Supreme Court has upheld the stationhouse search without a warrant in U.S. v. Edwards, 94 S.Ct. 1239, (1974).
Also see lllinois v. LaFayette, , 103 S. Ct. 2605 (1983).
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5.

Crime Scene Searches

There is no such thing as a crime scene, or murder scene, exception to the search warrant

requirement.

6.Entry of Premises in Hot Pursuit to Arrest

8.

What Is This Search?

This type of search occurs when officers are chasing a suspect after a crime has been committed
and he enters a building shortly before the officers arrive. They may enter the building without a
warrant to search for the suspect.

How Far May The Officer Search?

The officer may search all the rooms and closets until the suspect is apprehended. If the officer
arrests a suspect in one room and reasonably believes there may be other suspects in other rooms,
he may still search the other rooms and closets. Also, if the suspect is believed to have weapons,
the officer may search furniture and other places in the building where the weapons could be
hidden.t An officer may also search the rooms of an apartment house or motel.#2

warrant.43

Entry of Premises To Prevent Destruction Of Evidence

a. Requirements

Courts will sometimes uphold entering premises without a warrant because an immediate search
was necessary to prevent evidence from being destroyed. The officer must have probable cause to
believe that a crime has been committed or is being committed. The evidence must be a kind which
could quickly be destroyed. Finally, the situation must create a strong danger that the evidence will
be destroyed if the officer delays to get a warrant.»

Officers will perhaps use this type of search most often to prevent the destruction of drugs. Further,
the threat of a fire in the immediate area can justify seizure of evidence.# However, a search will be

41 Warden v. Hayden, 387 U.S. 294 (1967).

2 1n Styles v. Com., a police officer had received a radio report of a robbery with the robber's description.*2 When he observed a
suspect fitting that description and ordered him to stop, the man fled and removed a gun from his jacket pocket. The officer
followed him into a motel and saw the elevator indicator stop at the fourth floor. He searched the rooms on the fourth floor for the
suspect without a warrant and arrested the suspect. The search was upheld.

43 Cook, Joseph G., Constitutional Rights of the Acused: Pre-Trial Rights, The Lawyers Co-operative Publishing Co., pages 317-

318 (1972).
4 Cupp v. Murphy, 93 S.Ct. 2000 (1973).
% U.S. v. Gargotto, 510 F.2d 409 (6" Cir., 1974).
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illegal where destruction of evidence is merely possible, and when other actions, such as posting a
guard at the premises can prevent tampering with evidence while a search warrant is obtained.

17



9.  Community Caretaker / Entry of Premises To Protect Life Or Health

When the police officer has good reason to believe that a person's life or health is in danger, he may
enter buildings or other areas without a warrant and search for the person. If the officer hears shots or
cries for help coming from a building or room, he may enter and search without a warrant. If the officer
finds someone injured, wounded, or unconscious, he may search the person for identification and
medical data. If he has good reason to believe that bombs, guns or other deadly devices are inside a
building or car and that lives are immediately in danger, he may enter and search without a In certain
circumstances, officers are authorized to act, not as law enforcement, but as caretakers of the
community. In situations where, for example, a crime may not have been commi

B. VEHICLES
1)  Vehicle Stops

The standard for a vehicle stop is much the same as the standard for the stop of a person, 46 and may be
based upon reasonable suspicion or probable cause.

2)  Pretext Stops

An officer may make a stop for any valid traffic (or other) offense, no matter how minor, even if the actual
intent is to investigate another, unrelated offense.

3)  Search of a Vehicle on Probable Cause ("Vehicle Exception™ or Carroll Search)

This type of search is different from either the search incident to arrest or the inventory search of an
impounded vehicle. It is based on probable cause to believe that a vehicle contains evidence of a crime.
It may be made before or after an arrest, or even without an arrest. The U.S. Supreme Court has justified
the probable cause warrantless search of vehicles on a number of bases, each of which appears to be
independently adequate to justify the search. These types of searches are referred to as Carroll4”
searches. This doctrine is based upon the mobility of vehicles in general+, the configuration of most
vehicles (much glass which reduces the expectation of privacy therein) and the pervasive and continuing
governmental control of vehicles. Not to be overlooked is that even when the vehicle is immobilized by
accident,s or by arrest of all its occupants,st there is still the possibility that unknown confederates may
remove the vehicle with the items it contains or else remove or destroy the seizable items.

*® Delaware v. Prouse, 440 U.S. 648 (1979).

47 Named for the case of Carroll v. U.S., 267 U.S. 132, 45 S.Ct 280 (1925).

48 Cady v. Dombroski, 93 S.Ct. 2523, 2528 (1973) and cases cited therein; Robbins v. California , 101 S.Ct. 2841, 2853 (1981)
(Justice Rehnquist's dissent).

49 California v. Carney, 105 S. Ct. 2066, 2069 (1985).

50 Cady v. Dombroski, supra.

51 Pack v. Com., 610 S.W.2d 594 (1981); Michigan v. Thomas, 102 S.Ct 3079 (1982).
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a. Probable Cause
Kentucky decisions look at all the surrounding circumstances to determine whether an officer had
probable cause to search a vehicle. They usually recognize the following as relevant factors which
aid in establishing probable cause:
*report of a recent crime in the area;
*description by witnesses of vehicle and occupants involved in such crime;
* officer's knowledge of occupants' criminal record or dangerousness;
*in |ocal option cases, driver's record for such offenses or reputation as bootlegger plus car heavily
weighted in back;
*time of night or other suspicious circumstances

Certain of these factors by themselves do not justify a search. But if the officer finds several of them
in combination, there will normally be probable cause for a search.

b. When and Where may the Officer Conduct this Search?
The officer may search a vehicle on probable cause at the scene where he stops it or otherwise
locates it in a public place. The U.S. Fourth Amendment allows a warrantless probable cause search
of a vehicle initially found in a public place although it is moved elsewhere by the authorities before
the search.

c. What Area?
The officer may conduct a search of the entire vehicle including the glove compartment, trunk, hub
caps, hood area, and within containers (bag, boxes, suitcases, etc.) providing only that he limit his
search to those areas and containers which could physically contain any seizable item he has
probable cause to believe is in the vehicle.53

d. Probable Cause Search of a Container in a Vehicle
If an officer has probable cause to believe a container in a vehicle contains evidence of a crime but
the probable cause does not extend to the vehicle itself, the officer is allowed to stop the vehicle,
seize the specific container, and search within it, all without a warrant.

Search Incident to Arrest (from a vehicle)

If the officer arrests an occupant (driver or passenger) of a vehicle, either while the occupant is in the
vehicle or shortly after the occupant is removed from the vehicle, the officer may, of course, search the
person arrested. However, the officer may not routinely search any part of the vehicle incident to the
arrest, unless the arrested subject has access to the vehicle, or the officer is searching for evidence
related to the offense for which the person is actually being arrested.5 Note, however, that the officer
may, possibly search the vehicle under a Terry-Long frisk, that there is reasonable suspicion the
vehicle might contain a weapon, or under the Carroll doctrine, when the officer has probable cause to
believe that the vehicle contains contraband.

52 Estep v. Com., 663 S.W.2d 213 (1983).
53 See U.S. v. Ross, 456 U.S. 798 (1982).
54 Arizona v. Gant, 126 S.Ct. 1710 (2009)
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5) Roadblocks

Roadblocks are permitted for traffic purposes, such as for DUI. Roadblocks are not permitted solely for
seat belt checks (see KRS 189.126) nor for other, non-traffic related reasons. s>

6) Miscellaneous Issues
Officers may require the driversé and passengers>’ to get out of a vehicle during any valid traffic stop.

7) Vehicle Impoundment, Inventory, Search for Evidence

This section involves impounded vehicles and addresses three issues:

e an officer's authority to impound a vehicle;

e an officer's authority to inventory the contents of an impounded vehicle; and
e An officer's authority to search an impounded vehicle for evidence of a crime.

1. Authority to impound a vehicle
To impound a vehicle is to seize it and hold it in custody. Impoundment of a vehicle by police is
reasonable so long as they follow standard police policy and they do not search for evidence of a crime
(which may be done only if there is probable cause to believe the vehicle is, or contains, evidence of a
crime).s8

a.  Suggested policy as to when to impound

Courts tend to hold that police shouldn't impound a vehicle (without probable cause to search for
evidence) unless it is necessary under the circumstances. As was pointed out by the Kentucky
Supreme Court in Wagner v. Com., it becomes necessary to impound if the vehicle, if not removed,
constitutes a danger and if the owner/operator cannot reasonably arrange for removal in a timely
manner.5® A vehicle constitutes a danger if it is parked on the traveled portion of the roadway, is
otherwise parked illegally, etc.

%5 See Michigan Dept. of State Police v. Sitz, 496 U.S. 444 (1990); City of Indianapolis v. Edmond, 531 U.S. 32 (2000); lllinois v.
Lidster, 540 U.S. 419 (2004).

5 Pennsylvania v. Mimms, 434 U.S. 106 (1977)

57 Maryland v. Wilson, 519 U.S. 408 (1997)

58 See Colorado v. Bertine, 107 S.Ct. 738 (1987).

%9581 S.w.2d 352 (1979
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b.  Suggested procedures to follow

The owner/operator should be offered the chance to get the vehicle removed. If he cannot arrange to
get this done, the officer has the duty to eliminate the danger by pushing the vehicle out of the way or
by impounding it and arranging to have it towed. If the vehicle does not constitute a danger, and it is
not going to be impounded for some other reason (e.g., to be searched for evidence based on
probable cause), it is the responsibility of the owner/operator to deal with the vehicle. If he will not or
cannot arrange for removal, the officer should lock the vehicle and leave it where it is. If the
owner/operator requests impoundment, and the officer complies, the owner/operator is liable for
towing and storage expenses.

2. Authority to inventory an impounded vehicle
To inventory a vehicle is to check its interior, list the items found there, and take steps to safeguard any
items of value.

When an officer has impounded a vehicle, there are several reasons why he should inventory it:
*t0 protect the property in the vehicle,

*t0 protect the police in case there is a disagreement as to what property should be in the vehicle,
*to protect the police from dangerous items (e.g., explosives) that may be in the vehicle, etc.

If an inventory goes beyond items in plain view, it is a search and is required by the Fourth Amendment
to be reasonable. But an inventory search is not a search for evidence; it is an administrative search
and probable cause is not required. The U.S. Supreme Court, in South Dakota v. Opperman, held
that an inventory search is reasonable if it is done in accordance with standard police policy.6 Neither
a warrant nor consent of the owner/operator is required.

a.  Suggested policy as to when to inventory
All impounded vehicles should be inventoried.

b.  Suggested procedures to follow

Policy should cover matters such as the location(s) at which the vehicle may be inventoried (at the
scene? at the impound lot?) and where in the vehicle officers may look (only in plain view? in the
trunk? in closed containers? in locked containers?). Police should consider allowing the
owner/operator to be present (or have a representative present) during the inventory, time permitting.

3. Authority to search an impounded vehicle for evidence
An impounded vehicle may be searched for evidence of a crime:
a. With a search warrant

Search with a warrant is always best.
Probable cause is required.

%0 96 S.Ct. 3092 (1976)
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b. Without a warrant, but with consent
Probable cause is not required. But the officer should be very careful that the consent is valid.

c. Without a warrant or consent--probable cause search of a vehicle
The U.S. Supreme Court, in U.S. v. Ross, held that police may search a vehicle, without a search

warrant or consent, if they find the vehicle in a public place and have probable cause to believe the
vehicle is, or contains, evidence of a crime. 61

The Ross holding applies to impounded vehicles. The search of a vehicle on probable cause is
usually conducted at the place where the vehicle is found, but the police may consider impounding
the vehicle before searching if it would be dangerous to search the vehicle at the scene or the
vehicle could not be adequately searched at the scene. Also, if police, while inventorying an
impounded vehicle, develop probable cause to believe the vehicle contains evidence of a crime, they
may then conduct a search for the evidence.

4.  Plain view doctrine
Officers dealing with impounded vehicles should have the plain view doctrine in mind. What officers

see in plain view may provide them with the probable cause needed to search the vehicle for evidence,
either under a Carroll search or using a search warrant.

61102 S.Ct. 2157 (1982),
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ARREST

Warrantless Arrests

John Bad Elk v. U.S., 177 U.S. 529 (1900)

FACTS: John Bad Elk was convicted of the murder of John Kills Back at the
Pine Ridge reservation in South Dakota. = On March 8, 1899, Bad Elk was alleged
to have fired several shots near his home. (There was no law prohibiting this
action, nor was there any indication of an improper intent in the record.) Captain
Gleeson, a reservation police officer, asked him about it, and Bad Elk admitted to
firing “for fun.” Gleeson told him to come by the office to “talk about it.” Bad Elk did
not appear at the office. Several days later, Gleeson ordered three tribal officers to
find and arrest Bad Elk. No charge was ever given. They went to the home and
found Bad Elk, who said he would go with them in the morning. They reported this
to Gleeson, who told them to go back to the house, watch Bad EIk, and take him to
the agency office in the morning.

When they returned, they followed Bad Elk on a short trip to a neighbor’'s home.
When he returned, he asked them “What are you bothering me for?” After further
discussion, it is alleged by the prosecution, Bad Elk shot and killed Officer Kills
Back. Bad Elk alleged that the officers had drawn or were drawing their weapons,
and that he fired in self-defense.

Bad Elk argued that the instructions given to the jury were in error, by stating that
the plaintiff had no right to resist the arrest.

The lower courts upheld the conviction. The U.S. Supreme Court accepted
certiorari.

ISSUE: Was an attempted seizure (the attempted arrest) lawful when not
based upon a specific violation?

HOLDING: No

DISCUSSION: The Supreme Court examined a variety of sources and found
no justification for the officers to make any arrest under the circumstances, or even
to have asked for a warrant, as there was no apparent violation of any law or rule on
the reservation. The instructions “placed the transaction in a false light.” While the
court did not completely excuse the killing, it stated that the circumstances may
have reduced the murder charge to a lesser degree of homicide.
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Henry v. U.S., 361 U.S. 98 (1959)

FACTS: There was a theft of whiskey at a terminal in Chicago. Two FBI
agents investigating saw Henry and Pierotti walk across the street from a tavern
and enter a vehicle. They had been given information that Pierotti was implicated in
the theft. The agents followed the car, and saw Henry leave the car momentarily
and return with several cartons, which were placed in the car. They drove off, but
agents were unable to follow.

A little later, they saw the same car, back at the tavern. Again they followed the
pair, and the two men followed the same routine. The agents could not readily
identify the cartons. They stopped the car and searched it, seizing the cartons.
They took the two men to the office and held them, during that time they discovered
the cartons held stolen radios. Both men were arrested.

Both were convicted and appealed. The U.S. Supreme Court accepted certiorari.
ISSUE: Is probable cause required for a lawful arrest?
HOLDING: Yes

DISCUSSION: The Court examined the history of warrantless felony arrests
based on probable cause. The Court held that evidence sufficient to establish guilt
is not necessary, but that simple good faith is not enough. “Probable cause exists if
the facts and circumstances known to the officer warrant a prudent man in believing
that the offense has been committed. In this situation, however, the Court found
insufficient evidence to “permit them (the agents) to believe that (Henry) was
violating or had violated the law. “

The Supreme Court reversed Henry’s conviction.

Washington v. Chrisman, 455 U.S. 1 (1982)

FACTS: On January 21, 1978, Officer Daughtery (Washington State University
PD) saw Overdahl “leave a student dormitory carrying a half-gallon bottle of gin.”
Believing him to be underage, Daughtery stopped Overdahl and asked for
identification. “Overdahl said that his identification was in his dormitory room and
asked if the officer would wait while he went to retrieve it.” The officer told him that
he would have to accompany him, “to which Overdahl replied ‘OK.”

The two proceeded to the 11" floor of the dorm, where Overdahl's room was
located. “Chrisman, Overdahl's roommate, was in the room when the officer and
Overdahl entered.” Daughtery “remained in the open doorway, leaning against the
doorjamb while watching Chrisman and Overdahl.” The officer noted that
“Chrisman ... became nervous at the sight of an officer.”
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Less than a minute after they arrived, “the officer noticed seeds and a small pipe
lying on a desk 8 to 10 feet from where he was standing.” He recognized that he
was looking at marijuana seeds and that the “pipe was of a type used to smoke
marijuana.” He entered the room and looked more closely at the items, and
confirmed his initial beliefs.

Daughtery “informed Overdahl and Chrisman of their” Miranda rights, and each
“acknowledged that he understood his rights and indicated that he was willing to
waive them.” Daughtery asked about other contraband in the room and Chrisman
handed him the box he’d had in his hands when Daughtery arrived, it “contained
three small plastic bags filled with marihuana and $112 in cash.” When a second
officer arrived in response to a call from Overdahl, they told the students that a
room search would be necessary. They told the two students that “they had an
absolute right to insist that the officers first obtain a search warrant, but that they
could voluntarily consent to the search.” The “two student conferred in whispers for
several minutes before announcing their consent” — and also signed written waivers.
“The search yielded more marihuana and a quantity of lysergic acid diethylamide
(LSD).”

Chrisman was charged with possession of both drugs and he moved for
suppression of the evidence. When that was denied, he was eventually convicted
on both charges. The Court of Appeals affirmed, but the Washington Supreme
Court reversed. It found that “although Overdahl had been placed under lawful
arrest and ‘there was nothing to prevent Officer Daughtery from accompanying
Overdahl to his room,’ the officer had no right to enter the room and either examine
or seize contraband without a warrant.” The Court’s reasoning was that “there was
no indication that Overdahl might obtain a weapon or destroy evidence and, with the
officer blocking the only exit from the room his presence inside the room was not
necessary to prevent escape.” As such, because the Court held that the officer’s
entry into the room wasn’t lawful, he could not take advantage of plain view to seize
anything within the room. (In addition, if the consent was the “fruit if the officer’s
initial entry” — anything found as a result of that consent must be suppressed also.)

The case was appealed, the U.S. Supreme Court accepted certiorari.

ISSUE: May an officer accompany an individual inside their home when they
are under arrest, and take action on items they see in plain view?

HOLDING: Yes

DISCUSSION: The Court began by stating that the “plain view' exception to
the Fourth Amendment warrant requirement permits a law enforcement officer to
seize what clearly is incriminating evidence or contraband when it is discovered in a
place where the officer has a right to be.”®?

62 Coolidge v. New Hampshire, 403 U.S. 443 (1971).
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The Court stated that Daughtery “had a right to remain literally at Overdahl’'s elbow
at all times; nothing in the Fourth Amendment is to the contrary.” The Washington
Court’'s “premise ... [was] that Officer Daughtery was not entitled to accompany
Overdahl from the public corridor of the dormitory into his room, absent a showing
that such ‘intervention’ was required by ‘exigent circumstances.” The Supreme
Court, however, “disagree[d] with this novel reading of the Fourth Amendment.” It
went on to say that the “absence of an affirmative indication that an arrested person
might have a weapon available or might attempt to escape does not diminish the
arresting officer’s authority to maintain custody over the arrested person” and “that
authority [is not] altered by the nature of the offense for which the arrest was made.”

The Court noted that “[e]very arrest must be presumed to present a risk of danger to
the arresting officer” and “[t]here is no way for an officer to predict reliably how a
particular subject will react to arrest or the degree of the potential danger.”

The court concluded that it was “not ‘unreasonable’ under the Fourth Amendment
for a police officer, as a matter of routine, to monitor the movements of an arrested
person, as his judgment dictates, following the arrest.” As such, Daugherty’s
presence in the room was lawful, and thus his plain view of the contraband was also
lawful. The Court stated that “[t]his is a classic instance of incriminating evidence
found in plain view when a police officer, for unrelated but entirely legitimate
reasons, obtains lawful access to an individual's area of privacy.” In that situation,
the “Fourth Amendment does not prohibit seizure of evidence of criminal conduct
found in these circumstances.”

The Court reversed the judgment of the Washington Supreme Court.

Welsh v. Wisconsin, 466 U.S. 740 (1984)

FACTS: On April 24, 1978, a witness “observed a car being driven erratically.”
Eventually, it swerved off the road and stopped in an open field. The witness was
concerned about the driver and that he would “get back on the highway.” He placed
his own vehicle so as to block in the suspect vehicle, and asked a passerby to call
for the police. However, before the police arrived, the driver of the suspect vehicle
got out and asked the witness for a ride home, but the witness “suggested that they
wait for assistance in removing or repairing the car.” Instead, the driver walked
away from the scene.

When the police arrived, they talked to the witness, and he explained what had
occurred. The officer checked on the ownership of the vehicle and learned that
Welsh was the registered owner, and lived only a short distance away.

The police proceeded to the Welsh home, arriving at about 2100. Welsh’s

stepdaughter answered the door and admitted the officers. They found Welsh
upstairs, naked, in bed, and arrested him for driving under the influence. He was
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taken to the station and refused to submit to breath testing, which subjected him to
a greater penalty.

The Wisconsin’s trial court concluded that Welsh’s arrest was lawful and his refusal
to submit to breath testing unreasonable. However, the appellate court found that
“the warrantless arrest of [Welsh] in his home violated the Fourth Amendment
because the State, although demonstrating probable cause to arrest, had not
established the existence of exigent circumstances.” Therefore, his refusal to
submit to the breath test was reasonable. The Wisconsin Supreme Court
“reversed the Court of Appeals, relying on the existence of three factors that it
believed constituted exigent circumstances: the need for ‘hot pursuit’ of a suspect,
the need to prevent physical harm to the offender and the public, and the need to
prevent destruction of evidence.”

Welsh appealed, and the U.S. Supreme Court accepted certiorari.

ISSUE: May officers make a warrantless probable cause arrest, inside a
home, absent strong exigent circumstances?

HOLDING: No

DISCUSSION: The Court began its opinion by stating that “[i]t is axiomatic that the
‘physical entry of the home is the chief evil against which the wording of the Fourth
Amendment is directed.” One of the principal protections “against unnecessary
intrusions into private dwellings is the warrant requirement imposed by the Fourth
Amendment on agents of the government who seek to enter the house for purposes
of search or arrest.” The Court has held that “searches and seizures inside a home
without a warrant are presumptively unreasonable” unless a exigent circumstance
exists, and those are “few in number and carefully delineated.”

The Court noted that its “hesitation in finding exigent circumstances, especially
when warrantless arrests in the home are at issue, is particularly appropriate when
the underlying offense for which there is probable cause is relatively minor, and
“[b]efore agents of the government may invade the sanctity of the home, the burden
is on the government to demonstrate exigent circumstances that overcome the
presumption of unreasonableness that attaches to all warrantless home entries.”

At the time this offense occurred, Wisconsin classified driving under the influence as
a noncriminal, traffic offense, for which no jail time was possible. “A warrantless
home arrest cannot be upheld simply because evidence of [Welsh’s] blood-alcohol
level might have dissipated while the police obtained a warrant.”

The U.S. Supreme Court held that Welsh’'s arrest was invalid and vacated the
judgment of the Wisconsin Supreme Court.
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Devenpeck v. Alford, 543 U.S. 146 (2004)

FACTS: On the evening of his arrest, Alford was driving to work when he saw a
disabled car on the highway shoulder. It was dark, so he stopped to assist the
motorist jack up their car and gave them a flashlight to use.

On his way back to his car, a Washington State Trooper, Haner, also stopped.
(Haner had noted the disabled car while traveling in the opposite direction, and had
turned around to assist as well.) Haner and Alford spoke, and Alford told Haner
about the motorist's difficulty. Alford drove off as Haner went to assist.

The motorists told Haner they thought Alford was another officer, "in part because
his car had 'wig-wag' headlights.” Concerned, Haner contacted Sgt. Devenpeck
and went in search of Alford. He found Alford, and pulled him over. He noted that
Alford's license plate was covered by a tinted cover and almost unreadable. Inside
the car, Haner noted an amateur radio broadcasting transmissions of the Kitsap
County Sheriff's Office, a microphone (which indicated the radio could transmit), a
portable scanner and handcuffs. Haner asked him about the wig-wags and Alford
told him they were part of a new alarm system. Haner asked him to demonstrate
the lights, and Alford "pressed several buttons, but was unable to activate the
lights." (Another officer later found the correct button and activated the lights; the
button was near Alford's right knee.)

Sgt. Devenpeck arrived and also asked about the lights. Devenpeck noticed a tape
recorder on the seat that was apparently recording the stop. Devenpeck told Haner
to get Alford out of the car, and "informed Alford that he was under arrest for making
an illegal tape recording." Alford told the troopers that he'd "previously had a
similar problem with the [sheriff's office] and that he had a copy of the Washington
Court of Appeals opinion in his glove compartment which held that the state Privacy
Act does not apply to police officer performing official duties.” The officers did not
look at the document, and Devenpeck later stated that "his belief that he had
probable cause to arrest Alford was based solely on his view that Alford had
violated the Privacy Act."

On the way to jail, Devenpeck called the local prosecutor but did not mention the
case that Alford had cited. The prosecutor agreed that there was "clearly probable
cause" for the arrest, but later testified that his "determination was based primarily
on conduct other than the tape recording.”" Haner also later admitted that the case
Alford cited had been "mentioned in a law enforcement digest that Haner generally
read.” The prosecutor actually recommended additional charges, but “Devenpeck
rejected this suggestion, explaining that the State Patrol does not, as a matter of
policy, ‘stack charges’ against an arrestee.”

Alford spent the night in jail and his car was towed and impounded. The criminal

charge was later dismissed. Alford filed a lawsuit based upon both 42 U.S.C. 81983
and a state claim for "unlawful arrest and imprisonment” against the Washington
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State Patrol and the individual troopers. The Patrol was dismissed and, at jury trial,
the jury found for the defendant officers. Alford requested a new trial and was
denied; he then appealed.

The Ninth Circuit reviewed the case. The Court noted that the defendant officers
"now claim on appeal that they had probable cause to arrest Alford for offenses
other than tape recording and therefore, Alford's rights were not violated" even
though it was clear that they did not have probable cause for the charge they
actually placed against Alford. The Ninth Circuit stated, however, that the rule in
the circuit was that "[p]robable cause may still exist for a closely related offense,
even if that offense was not invoked by the arresting officer, as long as it involves
the same conduct for which the suspect was arrested."®® In this case, "[t]he
conduct underlying the crimes suggested by the defendants is unrelated to Alford's
tape recording.” (The officers suggested an impersonation charge, based upon the
headlights, or an obstruction charge based upon Alford not turning on the lights,
upon request, although he knew how to do so.)

The officers requested qualified immunity, as well. The two part analysis requires
that the "law governing the official's conduct [was] clearly established.” The court
found that it had been, since 1992, the date of the earlier opinion. The burden of
proof for demonstrating this is upon the plaintiff, and the court held that the plaintiff
was successful. The burden then shifts to the defendants to show that ™a
reasonable police officer could have believed, in light of the settled law, that he was
not violating a constitutional right' by arresting Alford for illegal tape recording.”
Under this "objective reasonableness” test, the troopers' subjective beliefs are not a
factor in the analysis. Because there is no dispute that the taping was legal, the
Court found no reason to support the troopers' arguments that they made a
"reasonable mistake of law" because this case did not involved a "fine legal
distinction under exigent circumstances.” The troopers were not in a particular
hurry, they had time to read the applicable statute and the opportunity to read case
law (as offered by Alford) and to bring it to the attention of the prosecuting attorney.

The Ninth Circuit concluded that "[n]o objectively reasonable officer could have
concluded that taping an officer during a traffic stop on a public thoroughfare was
barred by the Privacy Act." The Court stated that the trial court should have granted
Alford a new trial and reversed and remanded the decision. The troopers appealed
and the U.S. Supreme Court accepted certiorari.

ISSUE: Does an arrest violate the Fourth Amendment when an officer has
probable cause to make an arrest for one offense, but then makes an arrest,
instead, for an offense not closely related to the first?

HOLDING: No

63 Gasho v. U.S., 39 F.3d 1420 (9th Cir. 1994).
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DISCUSSION: The Court began its discussion with a review of the Fourth
Amendment. The Court noted that previous “cases make clear that an arresting
officers’s state of mind (except for the facts that he knows) is irrelevant to the
existence of probable cause.” In addition, “his subjective reason for making the
arrest need not be the criminal offense as to which of the known facts provide
probable cause.” The Court continued, stating that “[tlhe rule that the offense
establishing probable cause must be ‘closely related’ to, and based on the same
conduct as, the offense identified by the arresting officer at the time of arrest is
inconsistent with this precedent,” and “makes the lawfulness of an arrest turn upon
the motivation of the arresting officer — eliminating, as validating probable cause,
facts that played no part in the officer's expressed subjective reason for making the
arrest, and offenses that are not ‘closely related’ to that subjective reason.”

In other words, “[t]his means that the constitutionality of an arrest under a given set
of known facts will ‘vary from place to place and from time to time,”®* depending
on whether the arresting officer states the reason for the detention and, if so,
whether he correctly identifies a general class of offense for which probable cause
exists. An arrest made by a knowledgeable, veteran officer would be valid, whereas
an arrest made by a rookie in precisely the same circumstances would not. We see
no reason to ascribe to the Fourth Amendment such arbitrarily variable protection.”

The Court noted that “[i]f Haner, rather than Devenpeck, had made the arrest, on
the stated basis of his suspicions; if Devenpeck had not abided the county’s policy
against ‘stacking’ charges; or if either officer had made the arrest without stating the
grounds; the outcome under the ‘closely related offense’ rule might well have been
different.”

The Court reversed the decision of the lower court and remanded the case for
further proceedings.

Virginia v. Moore, 128 S.Ct. 1598 (2008)

FACTS: On February 20, 2003, officers from Portsmouth (VA) stopped Moore.
They had heard, via the radio, “that a person known as ‘Chubs’ was driving with a
suspended license.” The officers knew that Moore used that nickname and verified
that Moore’s license was, in fact, suspended. They arrested Moore for the offense
and during the search incident to the arrest, they discovered that he was in
possession of 16 grams of crack cocaine and a large amount of cash. They
charged him with the drug offense.

However, under Virginia law, the arrest was not valid, as Virginia law required the
issuance of a summons rather than a custodial arrest under the specific
circumstances with which they were faced. Moore argued for suppression, which
was denied. He was convicted at trial, but that conviction was overturned by
Virginia’s appellate court. The arrest was eventually found to be invalid by the

64 Quoting Whren v. U.S., 517 U.S. 806 (1996).
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Virginia Supreme Court, which ruled that the arrest and search violated the Fourth
Amendment. The evidence found subsequent to the arrest was suppressed.

Virginia requested certiorari and the U.S. Supreme Court accepted the case.

ISSUE: Is an arrest made upon probable cause unlawful under federal law if
the state in which the arrest is made would not permit the arrest on other grounds?

HOLDING: No

DISCUSSION: After reviewing the history of the Fourth Amendment in respect
to arrest, the Court noted that:

In a long line of cases, we have said that when an officer has probable
cause to believe a person committed even a minor crime in his
presence, the balancing of private and public interests is not in doubt.
The arrest is constitutionally reasonable.

Although, the Court stated that states are “free ‘to impose higher standards on
searches and seizures than required by the Federal Constitution,” that whether a
particular action is valid “within the meaning of the Fourth Amendment” has never
been dependent “on the law of the particular State in which the search occurs.”

The Court acknowledged that “Virginia chooses to protect individual privacy and
dignity more than the Fourth Amendment requires, but it also chooses not to attach
to violations of its arrest rules the potent remedies that federal courts have applied
to Fourth Amendment violations.” As an example, evidence from such arrests is not
usually excluded from trial. The Court looked to its earlier ruling in Atwater v. Lago
Vista®, and found that because of the “need for a bright-line constitutional
standard,” it would uphold the general rule of probable-cause arrests even to minor
misdemeanor cases. Further, it stated that “[ijncorporating state-law arrest
limitations into the [U.S.] Constitution would produce a constitutional regime no less
vague and unpredictable than the one [the Court] rejected in Atwater.”

The Court accepted that “linking Fourth Amendment protections to state law would
cause them to ‘vary from place to place and from time to time.®® Doing so would
also cause confusion “if federal officers were not subject to the same statutory
constraints as state officers.” The Court concluded “that warrantless arrests for
crimes committed in the presence of an arresting officer are reasonable under the
Constitution and that while States are free to regulate such arrests however they
choose, state restrictions do not alter the Fourth Amendment’s protections.”

Moore also argued that even if the arrest was lawful, the subsequent search was
not. The Court noted, however, that it had “recognized ... that officers may perform

65532 U.S. 318 (2001).
6 Quoting from Whren v. U.S., 517 U.S. 896 (1996).
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searches incident to constitutionally permissible arrests in order to ensure their
safety and safeguard evidence.”®” The Court agreed that it “equated a lawful arrest
with an arrest based upon probable cause” even though state law may define that
differently.  Since the officers in this case actually placed Moore in physical arrest
and custody, they faced the same risks that any other officers making an arrest
might encounter. As such, the Fourth Amendment does not demand the exclusion
of the evidence in this case.

The Virginia Supreme Court decision was reversed, and the case remanded for
further proceedings.

Arrest Warrants

Payton v. New York, 445 U.S. 573 (1979)

FACTS: On January 14, 1970, after a lengthy investigation, New York officers had
probable cause to arrest Payton in a murder. Without a warrant, the officers went to
Payton’s apartment. Although the lights were on and music was playing, there was
no answer to their knock. They broke down the door but no one was there.
However, in plain view, there was a shell casing that they seized and later used in
Payton’s trial.

Payton appealed the entry and seizure of the shell casing, which was important
evidence in the trial, but the state courts upheld his conviction. Payton appealed
and the U.S. Supreme Court accepted certiorari.

ISSUE: Absent exigent circumstances, may officers enter a residence for the
purpose of making a warrantless arrest?

HOLDING: No

DISCUSSION: The warrantless arrest of a person is a seizure the Fourth
Amendment requires to be reasonable. “The physical entry of the home is the chief
evil against which the Fourth Amendment is directed... we have long adhered to the
view that the warrant procedure minimizes the danger of needless intrusions of that
sort... In terms that equally apply to seizures of property and to seizures of
persons, the Fourth Amendment has drawn a firm line at the entrance to the house.
Absent exigent circumstances, that threshold may not reasonably be crossed
without a warrant.

The U.S. Supreme Court reversed the conviction.

67 See U.S. v. Robinson, 414 U.S. 218 (1973).
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Steagald v. U.S., 451 U.S. 204 (1981)

FACTS: Armed with an arrest warrant for Ricky Lyons, DEA agents developed
information that Lyons could be found at Gary Steagald’'s house. Armed only with
an arrest warrant, agents entered Steagald’s house to search for Lyons who was
not there. They did not have a search warrant. During the search for Lyons,
officers spotted drug evidence.

Upon being informed of the initial observation of cocaine in the house, the lead
agent sent an officer for a search warrant. While waiting for the warrant, they
conducted a second search which revealed more incriminating evidence. When the
officer returned with the warrant, a third search revealed 43 pounds of cocaine.
Steagald was arrested on federal drug charges.

Prior to trial, Steagald moved to suppress all of the evidence based on the officers’
failure to obtain a search warrant for the house. That was denied, Steagald
appealed, and the U.S. Supreme Court accepted certiorari.

ISSUE: Is an arrest warrant alone adequate to protect the interests of third
persons when their homes are searched for other people?

HOLDING: No

DISCUSSION: The agents relied on the arrest warrant as legal authority to
enter the home of a third person based on their belief that Lyons may be a guest
there. Regardless of how reasonable this belief may have been, it was never
subjected to the scrutiny of a detached judicial officer. The Court found that to hold
otherwise would allow officers armed only with an arrest warrant to search the
homes of the suspect’s friends and relatives, thereby violating their reasonable
expectation of privacy in their own homes.

The U.S. Supreme Court reversed the conviction.

See also: U.S. v. Buckner, 717 F.2nd 297 (6th Cir. Ky. 1983)
Jones v. Lewis, 874 F.2nd 1125 (6th Cir. Ky. 1989)

Arrest - Exclusionary Rule

Herring v. U.S., 129 S.Ct. 695 (2009)

FACTS: On July 7, 2004, Investigator Anderson (Coffee County, Alabama,
Sheriff's Department) learned that Herring was at the office to retrieve something
from an impounded vehicle. Knowing that Herring was “no stranger to law
enforcement,” Anderson checked for warrants. There were none in Coffee County,
so Pope, the clerk, checked with her counterpart in Dale County, the neighboring
county. Morgan, the Dale clerk, reported an active FTA warrant. Pope relayed the
information to Anderson, at the same time asking for a faxed copy of the warrant.
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Anderson and another deputy stopped Herring as he was leaving the lot and
arrested him. Incident to the arrest, they searched and found methamphetamine
and a pistol - Herring was a convicted felon.

However, it turned out that the warrant had been recalled some months previously
and had simply not been removed from the computer system. But, by the time that
was discovered, the incriminating evidence had already been located. Herring was
indicted in federal court and moved for suppression. The trial court, and ultimately
the Eleventh Circuit, concluded that the Coffee County deputies were “entirely
innocent of any wrongdoing or carelessness,” so suppression was not appropriate.

Herring requested certiorari from the U.S. Supreme Court, which accepted the case.

ISSUE: Does the Fourth Amendment require evidence found during a search
incident to arrest be suppressed when the arresting officer conducted the arrest and
search in sole reliance upon facially credible but erroneous information negligently
provided by another law enforcement agent?

HOLDING: No

DISCUSSION: The Court began its opinion by noting that “[w]hen a probable-
cause determination was based on reasonable but mistaken assumptions, the
person subjected to a search or seizure has not necessarily been the victim of a
constitutional violation.” In this case, the “Coffee County officers did nothing
improper,” and in fact, “the error was noticed so quickly because Coffee County
requested a faxed confirmation of the warrant.” Even though the error was likely
negligent on the part of another government agency, the Court did not find it
reckless or deliberate. The Coffee County deputies acted in “good faith” reliance
on the representations of another government official. ®®

The Court stated that “[t]o trigger the exclusionary rule, police conduct must be
sufficiently deliberate that exclusion can meaningfully deter it, and sufficiently
culpable that such deterrence is worth the price paid by the justice system.” The
rule is intended to “deter deliberate, reckless, or grossly negligent conduct, or in
some instances recurring or systemic negligence.”

The Court found no indication that the error that occurred was anything more than a
simple mistake on the part of an unidentified Dale County clerk. Even if agreed to
be negligence, that negligence was not so egregious as to trigger the exclusionary
rule.

Herring’s conviction was upheld.

68 See U.S. v. Leon, 468 U.S. 897 (1984); Massachusetts v. Sheppard, 468 U.S. 981 (1984).
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SEIZURE - DEFINITIONS

Definition of Seizure

Davis v. Mississippi, 394 U.S. 721 (1969)

FACTS: On December 2, 1965, a young woman reported that she had been raped
at her home in Meridian, Mississippi. Her only description of her assailant was that
he was a “Negro youth.” The only physical evidence left at the scene were finger
and palm prints on the window through which he entered. Beginning the following
day, local police brought in 24 young Negro men into the station to be questioned
and fingerprinted, and then released. 40 or 50 other men were also questioned,
either at their home, place of work, school, or at police headquarters. Davis, age
14, was brought in and released after questioning on December 3, and was
guestioned several times subsequently. He was “exhibited to the victim in her
hospital room.” The victim, however, did not identify Davis.

On December 12, Davis was taken some 90 miles away, to Jackson, and jailed
overnight. He was not arrested nor was he provided counsel. Davis eventually took
a lie detector test and signed a statement. He was then sent back to the Meridian
jail, where he was fingerprinted a second time. His prints, along with those of 23
other young men, were sent to the FBI for comparison, and eventually, the FBI
reported that his prints matched those taken from the window.

Davis was indicted, tried and convicted of rape. He argued that the use of his prints
should have been suppressed because of the circumstances under which they were
taken. His Mississippi appeals were denied. He appealed to the U.S. Supreme
Court, which accepted certiorari.

ISSUE: Is a detention for the purpose of taking fingerprints a seizure?
HOLDING: Yes

DISCUSSION: The Court began by stating that it could “recognize no
exceptions to the rule that illegally seized evidence is inadmissible at trial, however
relevant and trustworthy the seized evidence may be as an item of proof.” The
Court continued to state that “[tjo make an exception for illegally seized evidence
which is trustworthy would fatally undermine these purposes.”

The Court “turn[ed] to the question whether the detention of [Davis] during which the
fingerprints used at trial were taken constituted an unreasonable seizure of his
person in violation of the Fourth Amendment.” Since his detentions (the initial brief
detention in Meridian and the later, longer detention in Jackson) were “based on
neither a warrant nor probably cause” — they were “constitutionally invalid.”
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The state argued that the initial detention “occurred during the investigatory rather
than accusatory stage” and thus did not require probable cause, or in the
alternative, that a seizure for the purpose of fingerprints alone did not require
probable cause. The Court, however, stated that argument “would subject unlimited
numbers of innocent persons to the harassment and ignominy incident to
involuntary detention.”

The Court acknowledgement that the taking of fingerprints might be “a much less
serious intrusion upon personal security that other types of police searches and
detentions.” However, fingerprints are not subject to change, so the court found no
reason to find that “the general requirement that the authorization of a judicial officer
be obtained in advance of detention” be waived when the seizure was for the
purpose of obtaining fingerprints.

The U.S. Supreme Court overturned Davis’s conviction.

Dunaway v. New York, 442 U.S. 200 (1979)

FACTS: Dunaway was a suspect in an attempted robbery and homicide, but
the detective lacked sufficient probable cause to get a warrant. However, the lead
detective had other detectives “pick up” Dunaway and “bring him in” for questioning.
The detectives did so, and “although [Dunaway] was not told that he was under
arrest, he would have been physically restrained if he had attempted to leave.”

Dunaway was taken to headquarters, given his Miranda warnings and interrogated.
Eventually he made statements implicating himself in the crime in question. He was
convicted, and the New York state appellate courts upheld the conviction.®®  The
case was appealed, and the U.S. Supreme Court accepted certiorari.

ISSUE: Is the transportation of someone to the police station a seizure?
HOLDING: Yes

DISCUSSION: The Court held that “there [could] be little doubt that [Dunaway]
was ‘seized’ in the Fourth Amendment sense when he was taken involuntarily to the
police station.” The prosecution conceded that “the police lacked probable cause to
arrest [Dunaway] before his incriminating statement during interrogation.”
However, the government argued that the “seizure of [Dunaway] did not amount to
an arrest and was therefore permissible under the Fourth Amendment because the
police had a ‘reasonable suspicion’ that [Dunaway] possessed ‘intimate knowledge
about a serious and unsolved crime.”

8 This case was remanded back, initially, for further discussion due to the intervening case of Brown v. lllinois, 422 U.S.
590 (1975).
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In this situation, the “detention of [Dunaway] was in important respects
indistinguishable from a traditional arrest.” Just because he “was not told he was
under arrest, was not ‘booked,” and would not have had an arrest record if the
interrogation had proved fruitless, while not insignificant for all purposes
obviously do not make [Dunaway’s] seizure even roughly analogous to the narrowly
defined intrusions involved in Terry and its progeny.

The Court stated that “[a] single, familiar standard is essential to guide police
officers, who have only limited time and expertise to reflect on and balance the
social and individual interests involved in the specific circumstances they confront.”
The Court concluded by noting that “[t]o allow law enforcement officers to violate the
Fourth Amendment with impunity, safe in the knowledge that they could wash their
hands in the ‘procedural safeguards’ of the Fifth” was incorrect.

The Court reversed the conviction.

Brower v. County of Inyo, 489 U.S. 593 (1989)

FACTS: Brower died when he crashed the stolen car he was driving into a
roadblock set up by police. The roadblock consisted of an 18-wheel tractor-trailer
commandeered by the police that had been placed across both lanes of a two-lane
road. The trailer was located immediately behind a curve and was not lit up in any
way. A police car, with its headlights on, was placed between Brower’'s oncoming
car and the truck, facing Brower’s car, effectively blinding Brower.

The family sued, claiming a violation of the Fourth Amendment’s right to be free
from unreasonable seizures. The lower courts found in favor of the county, and
eventually, the U.S. Supreme Court accepted certiorari.

ISSUE: Is blocking a roadway, making a collision unavoidable, a seizure under
the Fourth Amendment?

HOLDING: Yes.

DISCUSSION: The Court agreed that Brower was seized. A person is seized
whenever there is a governmentally caused termination of that person's freedom of
movement through means intentionally applied. Whenever an officer restrains the
freedom of a person to walk away, he has seized that person. A Fourth Amendment
seizure requires an intentional acquisition of physical control of a person or thing.
The government must intend to seize the person (or thing), must put in motion
action to seize the person (or thing), and the person (or thing) must be seized by
that action.

The U.S. Supreme Court reversed the lower court’s decision and remanded the
case.
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County of Sacramento v. Lewis, 523 U.S. 833 (1998)

FACTS: Deputy Smith and Officer Stapp were responding to a call when they
spotted a motorcycle traveling at a high rate of speed. (Willard was driving; Lewis
was a passenger.) Stapp turned on his lights, yelled at the motorcyclist to stop and
tried to box in the speeding bike. Willard maneuvered between the two marked cars
and sped off. Smith pursued. After a chase that lasted approximately 75 seconds
through a residential neighborhood, the bike tipped over, Smith tried to stop but was
unable to do so, and he ran into Lewis, on the ground, causing fatal injuries.

Lewis' estate sued under 42 U.S.C. 81983. The District Court gave summary
judgment for Smith, but the Ninth Circuit reversed, holding that the appropriate
standard of fault in pursuits is "deliberate indifference to, or reckless disregard for, a
person's right to life and personal security." Upon appeal, the Supreme Court
accepted certiorari.

ISSUE: Is the standard for culpability in police pursuits negligence,
recklessness, gross negligence or something more?

HOLDING: Something more ("shocks the conscience")

DISCUSSION: The Court discussed the issue of whether a police pursuit, or
the termination of a police pursuit, is a seizure, and concluded that it is not, unless
the pursuit is terminated "through means intentionally applied" by the law
enforcement officers. The Court acknowledged the difficulty of applying the rules of
due process, especially the inappropriateness of a "mechanical application" of the
rule in "unfamiliar territory."

Due process must be "tested by an appraisal of the totality of facts in a given
case."”° The Court weighed the difference between actions in a controlled
environment, such as a prison, to actions in the field. It compared pursuits with

prison riots, where officers:

"... calling for fast action have obligations that tend to tug against each
other. Their duty is to restore and maintain lawful order, while not
exacerbating disorder more than necessary to do their jobs. They are
supposed to act decisively and to show restraint at the same moment,
and their decisions have to be made, "in haste, under pressure, and
frequently without the luxury of a second chance.""

While in many cases, officers may have time to reflect, "when unforeseen
circumstances demand an officer's instant judgment, even precipitate recklessness

70Betts v. Brady, 316 U.S. 455 (1942).
71 Whitley v. Albers, 475 U.S. 312, 320 (1986).
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fails to inch close enough to harmful purpose to spark the shock that implicates 'the
large concerns of the governors and the governed.™

The Court summed up with:

Smith was faced with a course of lawless behavior for which the police
were not to blame. They had done nothing to cause Willard's high-
speed driving in the first place, nothing to excuse his flouting of the
commonly understood law enforcement authority to control traffic, and
nothing (beyond a refusal to call off the chase) to encourage him to
race through traffic at breakneck speed forcing other drivers out of
their travel lanes. Willard's outrageous behavior was practically
instantaneous, and so was Smith's instinctive response. While
prudence would have repressed the reaction, the officer's instinct was
to do his job as a law enforcement officer, not to induce Willard's
lawlessness, or to terrorize, cause harm, or kill. Prudence, that is,
was subject to countervailing enforcement considerations, and while
Smith exaggerated their demands, there is no reason to believe that
they were tainted by an improper or malicious motive on his part.

In other words, the deputy's actions did not "shock the conscience" of the Court,
and as such, the deputy (and his agency) was not liable under 42 U.S.C. §81983.
The U.S. Supreme Court reversed the lower court, and remanded the case.

NOTE: While this decision may reduce the liability under federal law for a pursuit, officers must
remember that failure to follow Kentucky law during a pursuit (KRS 189.940) may subject the officer
and the agency to state civil and criminal liability.

Other cases: Jones v. Sherill, 827 F.2d 1102 (6t Cir. 1987)
Foy v. Berea, 58 F.3d 227 (6t Cir. 1995)

Scott v. Harris, 127 S.Ct. 1769 (2007)

FACTS: In late March, 2001, a deputy sheriff in Coweta County, Georgia,
“clocked [Harris’s] vehicle traveling at 73 miles per hour on a road with a 55-mile-
per-hour speed limit.” The deputy activated his emergency equipment and tried to
pull the vehicle over, but instead, it “sped away, initiating a chase down what is in
most portions a two-lane road, at speeds exceeding 85 miles per hour.” Deputy
Scott and others joined in the chase. At one point, the responding officers tried to
box in the Harris vehicle, and Harris “evaded the trap by making a sharp turn,
colliding with Scott’s police car” and escaped.

Scott then took over as the lead vehicle’® and six minutes, and ten miles, into the
chase, Scott made an “attempt to terminate the episode by employing a “Precision
Intervention Technique (‘PIT’) maneuver, which cause[d] the fleeing vehicle to spin

2 From the video, it appears that the officers already anticipated they would need to make contact with the vehicle to stop
it, since Scott stated that he should take the lead as his vehicle was already damaged from the earlier collision.
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to a stop.” Scott was instructed by his supervisor to “[g]lo ahead and take him out.”
Scott then “applied his push bumper to the rear of [Harris’s] vehicle” and Harris “lost
control of [the] vehicle, which left the roadway, ran down an embankment,
overturned, and crashed.” Harris became a quadriplegic as a result of the wreck.

Harris filed suit under 42 U.S.C. 81983, arguing that his injuries were as a result of
an excessive use of force by Deputy Scott. Scott filed for summary judgment, but
the U.S. District Court in the Northern District of Georgia denied the motion, finding
that there were “material issues of fact” which prevented the Court’s grant of the
motion. The Eleventh Circuit Court of Appeals affirmed that decision, finding that
Scott’s action could constitute “deadly force” and that a reasonable jury might find
that his use of force was not appropriate.

Scott requested, and was granted, certiorari from the U.S. Supreme Court.

ISSUE: Is a law enforcement officer's conduct “objectively reasonable’ under
the Fourth Amendment when the officer makes a split-second decision to terminate
a high-speed pursuit by bumping the fleeing suspect’'s vehicle with his push
bumper, because the suspect had demonstrated that he would continue to drive in a
reckless and dangerous manner that put the lives of innocent persons at serious
risk of death?

HOLDING: Yes

DISCUSSION: In Saucier v. Katz, the Court noted that the “threshold question”
for an analysis of qualified immunity is if “[tlaken in the light most favorable to the
party asserting the injury, do the facts alleged show the officer’'s conduct violated a
constitutional right?”’®  Only if the Court finds such a violation will the Court take
the next step to determine if “the right was clearly established” at the time, and “in
light of the specific context of the case.”

The Court noted that Harris’s “version of events (unsurprisingly) differs substantially
from Scott’'s version.” Usually, that requires the Court to accept the plaintiff's
version in all matters in dispute. “There is, however, an added wrinkle in this case:
existence in the record of a videotape capturing the events in question.” As Harris
did not argue that the “videotape was doctored or altered in any way,” the Court
accepted the tape as valid. The Court noted that the “videotape quite clearly
contradicts the version of the story told by [Harris] and adopted by the Court of
Appeals.”

As an example, Harris asserted that “during the chase, ‘there was little, if any,
actual threat to pedestrians or other motorists, as the roads were mostly empty and
[Harris] remained in control of his vehicle.” The Court stated that “[iindeed, reading
the lower court’s opinion, one gets the impression that [Harris], rather than fleeing
from police, was attempting to pass his driving test.”

73533 U.S. 194 (2001).
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The Court noted, however, that “[tlhe videotape tells quite a different story.” The
Court continued, stating:

There we see [Harris’s] vehicle racing down narrow, two-lane roads in
the dead of night at speeds that are shockingly fast. We see it swerve
around more than a dozen other cars traveling in both directions to
their respective shoulders to avoid being hit. We see it run multiple
red lights and travel for considerable periods of time in the occasional
center left-turn-only lane, chased by numerous police cars forced to
engage in the same hazardous maneuvers just to keep up. Far from
being the cautious and controlled driver the lower court depicts, what
we see on the video more closely resembles a Hollywood-style car
chase of the most frightening sort, placing police officers and innocent
bystanders alike at great risk of serious injury.

The Court stated that Harris’s “version of events is so utterly discredited by the
record that no reasonable jury could have believed him” and that the “Court of
Appeals should not have relied on such visible fiction; it should have viewed the
facts in the light depicted by the videotape.”

The Court found it “quite clear that Deputy Scott did not violate the Fourth
Amendment.” Deputy Scott admitted that his decision to terminate the pursuit by
ramming Harris’'s car was a seizure. As such, the only question for the Court was
whether that decision, and the action, was “objectively reasonable” under the
circumstances.

The Court rejected Harris’'s argument that the actions must be considered deadly
force, thus requiring the application of Tennessee v. Garner.”* The Court stated
that “Garner did not establish a magical on/off switch that triggers rigid
preconditions whenever an officer's actions constitute “deadly force.” The
appropriate factors from Garner “have scant applicability to this case, which has
vastly different facts.” In particular, the “threat posed by the flight on foot of an
unarmed suspect [is not] even remotely comparable to the extreme danger to
human life posed by [Harris] in this case.” In the end, the Court stated, “all that
matters is whether Scott’s actions were reasonable.”

Scott defend[ed] his actions by “pointing to the paramount governmental interest in
ensuring public safety, and [Harris] nowhere suggests this was not the purpose
motivating Scott’'s behavior.” To decide upon reasonableness, the Court “must
consider the risk of bodily harm that Scott's actions posed to [Harris] in light of the
threat to the public that Scott was trying to eliminate.” The Court found it “clear
from the videotape that [Harris] posed an actual and imminent threat to the lives of
any pedestrians who might have been present, to other civilian motorists, and to the
officers involved in the chase.” The Court found it “equally clear that Scott’'s actions

74471 U.S. 1 (1985).
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posed a high likelihood of serious physical injury or death to [Harris] — though not
the near certainty of death posed by” a shooting such as occurred in Garner. It was
Harris, “after all, who intentionally placed himself and the public in danger by
unlawfully engaging in the reckless, high-speed flight that ultimately produced the
choice between two evils that Scott confronted.” The Court continued:

Multiple police cars, with blue lights flashing and sirens blaring, had
been chasing [Harris] for nearly 10 miles, but he ignored their warning
to stop. By contrast, those who might have been harmed had Scott not
taken the action he did were entirely innocent. We have little difficulty
in concluding it was reasonable for Scott to take the action that he did.”

But wait, says [Harris]: Couldn’t the innocent public equally have been
protected, and the tragic accident entirely avoided, if the police had
simply ceased their pursuit? We think the police need not have taken
that chance and hoped for the best. Whereas Scott’'s action-ramming
[Harris] off the road — was certain to eliminate the risk that [Harris]
posed to the public, ceasing pursuit was not. First of all, there would
have been no way to convey convincingly to [Harris] that the chase was
off, and that he was free to go. Had [Harris] looked in his rear-view
mirror and seen the police cars deactivate their flashing lights and turn
around, he would have had no idea whether they were truly letting him
get away, or simply devising a new strategy for capture. Perhaps the
police knew a shortcut he didn’'t know, and would reappear down the
road to intercept him; or perhaps they were setting up a roadblock in his
path. Given such uncertainty, [Harris] might have been just as likely to
respond by continuing to drive recklessly as by slowing down and
wiping his brow.

The Court was “loath to lay down a rule requiring the police to allow fleeing
suspects to get away whenever they drive so recklessly that they put other people’s
lives in danger.” Further:

It is obvious the perverse incentives such a rule would create: Every
fleeing motorist would know that escape is within his grasp, if only he
accelerates to 90 miles per hour, crosses the double-yellow line a few
times, and runs a few red lights. The Constitution assuredly does not
impose this invitation to impunity-earned-by-recklessness. Instead,
we lay down a more sensible rule: A police officer's attempt to
terminate a dangerous high-speed car chase that threatens the lives
of innocent bystanders does not violate the Fourth Amendment, even
when it places the fleeing motorist as risk of serous injury or death.

The U.S. Supreme Court found that Deputy Scott was entitled to summary judgment
and the decision of the U.S. Court of Appeals, Eleventh Circuit was reversed.
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Florida v. Bostick, 501 U.S. 429 (1991)

FACTS: Two Broward County Sheriff's Office deputies boarded a bus bound
from Miami to Atlanta during a stopover in Fort Lauderdale, Florida. Both displayed
badges and one carried a zipper pouch used to carry handguns. (At no time did the
officers display a gun.)

The officers asked Bostick for his identification and ticket, which he produced. Both
were returned. Persisting, the officers asked Bostick if they could search his
luggage; he agreed. Cocaine was discovered in the second piece of luggage.
(Bostick stated that he did not give consent to search the second bag, but the trial
court found that he did give consent.)

The Supreme Court of Florida reasoned that Bostick was seized because a
reasonable passenger would not have felt free to leave the bus and avoid
guestioning.

The Supreme Court accepted certiorari.
ISSUE: Is a request to search luggage (absent other factors) a seizure?
HOLDING: No

DISCUSSION: The Supreme Court decided that the Florida court’s reliance on
a single issue, that the encounter took place on a bus, as too restrictive, and that it
was more appropriate to look at the “totality of the circumstances” surrounding the
encounter. The correct issue is whether the police conduct in question would have
communicated to a reasonable person that the person was free to refuse the
officer’s request or otherwise end the meeting. Since that issue was not reached by
the lower courts, the Supreme Court send the case back for a further consideration
based on their decision.

California v. Hodari D., 499 U.S. 621 (1991)

FACTS: In April, 1988, Officer Pertoso, along with other members of the
Oakland P.D., in plainclothes but with a jacket that identified him as police,
approached a group of young people, including Hodari, a juvenile. When they fled,
Pertoso pursued the group, but took a slightly different route, one that brought him
face-to-face with Hodari. However, Hodari was watching for pursuit behind him,
and did not see the officer until they were almost upon each other. When he
spotted the officer, he tossed away a small rock, later proved to be crack cocaine.
Pertoso tackled him and the police recovered the rock.  Hodari was also in
possession of $130.

Hodari requested suppression of the cocaine, claiming that he had been seized by
the pursuit, and that the seizure was unreasonable. The trial court denied the
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motion and he was convicted. He appealed, and the California appellate court
found that because the officer did not have reasonable suspicion to pursue Hodari,
the evidence was the fruit of an illegal seizure. The Supreme Court accepted
certiorari.

ISSUE: Is a foot pursuit a seizure?
HOLDING: No
DISCUSSION: The Court explored the issue of what action was required to

create a seizure. To constitute a seizure, the Court agreed that “the mere grasping
or application of physical force with lawful authority, whether or not it succeeded in
subduing the arrestee, was sufficient.” In this case, there had been no contact
between the two prior to Hodari discarding the cocaine. The court stated that “[a]n
arrest requires either physical force ... or, where that is absent, submission to the
assertion of authority.” The Court stated that while an arrest can be made without
physical contact, by an officer calling out to a suspect that they were under arrest,
but only if the suspect then submits to that authority by stopping, lying down or
similar behavior that indicates surrender. The Court also looked at the social
consequences of encouraging suspects to flee, stating that “[s]treet pursuits always
place the public at some risk, and compliance with police orders to stop should
therefore be encouraged.”

The Supreme Court reversed the lower court and remanded the case.
U.S. v. Place, 462 U.S. 696 (1983)

FACTS: Place was waiting in line at Miami International Airport when his
behavior attracted the attention of narcotics agents. The officers approached Place
and asked for identification, which he provided. They asked for, and received
consent, to search two checked suitcases. However, because the plane was ready
to depart, they did not search the suitcases at that time.

After he left, the officers discovered some discrepancies in addresses on his
luggage tags. (Investigation revealed neither address existed.) They contacted New
York DEA and they approached Place as he deplaned at La Guardia Airport. They,
too, asked for and received identification. He refused to consent to a search of his
luggage, however.

Place was informed that they were going to hold the luggage and seek a federal
warrant to search the luggage. The DEA Agent took the luggage to Kennedy
Airport, where the suitcases were subjected to a “sniff test” by a drug canine. The
dog reacted positively to one of the cases. At that point, 90 minutes had elapsed.
The agents later received a search warrant and opened the suitcases, finding
cocaine in one of them.
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Upon appeal, the U.S. Supreme Court accepted certiorari.

ISSUE: Is a detention of luggage for the purposes of search a seizure of the
owner of the luggage?

HOLDING: No

DISCUSSION: The limitations on the detention of a person apply to the
detention of a person’s luggage (or other containers). The agent made a seizure
when he told Place he was taking the luggage to a Judge to get a warrant. On facts
less than probable cause, it is reasonable to briefly detain luggage for limited
investigative purposes. One must take into account the length of detention in
determining whether the seizure is so minimally intrusive to be justified on
reasonable suspicion. In assessing the length of detention, one must take into
account whether police diligently pursue their investigation. In this case, agents
knew when the flight would arrive and had ample time to arrange for the dog to be
brought to their location. This would have minimized the intrusion on Place’s Fourth
Amendment interest.

The Court found that holding the luggage was a seizure and upheld the lower
court’s decision.

Roaden v. Kentucky, 413 U.S. 496 (1973)

FACTS: On September 29, 1970, the Pulaski County Sheriff, along with a
county attorney, purchased tickets to a local drive-in movie theater. The two men
watched a movie entitled "Cindy and Donna" and concluded it was obscene.” The
Sheriff proceeded to the projection booth, where he arrested the manager of the
theater (Roaden). He seized one copy of the film as evidence.

The next day, the Grand Jury heard testimony concerning the contents of the film
and indicted Roaden for exhibiting an obscene film.”® Prior to trial, Roaden
requested suppression of the film arguing it was improperly seized, but the trial
court denied the motion.

At trial, the sheriff and his deputy were the only prosecution witnesses. Both
testified as to the content of the film, and that they concluded it was obscene. The
film was introduced into evidence and shown to the jury. Roaden testified in his own
defense, stating that no juveniles were present and that he had received no
complaints about the film. He was convicted. The Kentucky Court of Appeals (then
the highest appellate court in Kentucky) upheld the conviction and held that the
seizure of the film was appropriate. Roaden appealed and the U.S. Supreme Court
accepted certiorari.

5 A deputy sheriff was also able to watch much of the movie from outside the drive-in property.
6 KRS 466.101 was repealed in 1975.
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ISSUE: Is the seizure of a single film (before its illegality is determined) lawful?
HOLDING: No

DISCUSSION: The Court discussed at length the issue of a single officer
making a conclusory determination that a particular work was obscene, and decided
that it was not appropriate in a search incident to arrest, as it was characterized.

The Court reviewed earlier cases concerning obscene books and film, and noted
that in earlier cases, “the material seized fell arguably within First Amendment
protection, and the taking brought to an abrupt halt an orderly and presumptively
legitimate distribution or exhibition.” The Court continued that “[s]eizing a film then
being exhibited to the general public presents essentially the same restraint on
expression as the seizure of all the books in a bookstore” and is “plainly a form of
prior restraint and is, in the circumstances, unreasonable under Fourth Amendment
standards.” In this case, the film was “being exhibited at a commercial theater
showing regularly scheduled performances to the general public.”

The Court held the seizure to be unconstitutional as a violation of the First
Amendment. This was not a "now or never" situation, as would be the case in other
types of criminal evidence, and “such a prior restraint of the right of expression,
whether by books or films, calls for a higher hurdle in the evaluation of
reasonableness.”

Roaden’s conviction was reversed and the case remanded.

Hayes v. Florida, 470 U.S. 811 (1985)

FACTS: In 1980, in Punta Gorda, Florida, a “series of burglary-rapes
occurred.” In one instance, [p]olice found latent fingerprints on the doorknob of the
bedroom of one of the victims.” They also found a “herringbone pattern tennis shoe
print” near the front porch of the victim’s home. Although they had little evidence
pointing to Hayes, they “interviewed him along with 30 to 40 other men who
generally fit the description of the assailant.” The police came to believe Hayes was
a primary suspect and they “decided to visit [Hayes’] home to obtain his fingerprints,
or if he was uncooperative, to arrest him.”

Detectives went to Hayes’ home and asked him to come with them to the station for
guestioning. He was reluctant, at which point they told him he would be arrested.
He then “blurted out” that he would prefer to go with them without being arrested.
(They “also seized a pair of herringbone pattern tennis shoes in plain view.”)

He was taken to the station house and printed, and when it was determined that his

prints matched those left at the scene, he was arrested. Hayes argued that the
evidence should be suppressed, as it was the “fruit of an illegal detention.” The trial
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court denied the motion and admitted the evidence, and Hayes was eventually
convicted for burglary and sexual battery.

Hayes appealed. The Florida appellate court “declined to find consent, reasoning
that in the view of the threatened arrest it was, ‘at best, highly questionable’ that
Hayes voluntarily accompanied the officers to the station.” The Court also agreed
that they officers lacked probable cause to make an arrest. However, they found
that “the officers could transport [Hayes] to the station house and take his
fingerprints on the basis of their reasonable suspicion that he was involved in the
crime.”

The Florida Supreme Court denied review but the U.S. Supreme Court accepted
certiorari.

ISSUE: Is the transportation of an unwilling subject to the police station a
seizure?

HOLDING: Yes

DISCUSSION: The Court found that “[t]here is no doubt that at some point in
the investigative process, police procedures can qualitatively and quantitatively be
so intrusive with respect to a suspect’s freedom of movement and privacy interests
as to trigger the full protection of the Fourth and Fourteenth Amendments.” The
Court continued by stating that in its view, “that line is crossed when the police,
without probable cause or a warrant, forcibly remove a person from his home or
other place in which he is entitled to be and transport him to the police station,
where he is detained, although briefly, for investigative purposes.” The Court held
to the view “that such seizures, at least where not under judicial supervision, are
sufficiently like arrests to invoke the traditional rule that arrests may constitutionally
be made only on probable cause.”

The Court noted that the “Fourth Amendment would permit seizures for the purpose
of fingerprinting, if there is reasonable suspicion that the suspect has committed a
criminal act, if there is a reasonable basis for believing that fingerprinting will
establish or negate the suspect’s connection with that crime, and if the procedure is
carried out with dispatch.” However, in this case, the U.S. Supreme Court found
that the officers had, in the absence of a warrant or probable cause, unlawfully
seized Davis and reversed the judgment of the Florida courts.

Michigan v. Chesternut, 486 U.S. 567 (1988)

FACTS: On December 19, 1984, four officers were riding patrol in a marked
car in Detroit. As they approached an intersection, one of the officers “observed a
car pull over to the curb.” A man got out of the car and approached Chesternut,
“who was standing alone on the corner.” Chesternut, seeing the patrol car, “turned
and began to run.” The officers, in the car, followed him, “to see where he was
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going.” They caught up with him and “drove beside him,” They observed
Chesternut “discard a number of packets he pulled from his right-hand pocket.”
Officer Peltier “got out of the cruiser to examine the packets” and “discovered that
they contained pills.” Chesternut stopped only a few steps away. Peltier, who was
also a paramedic, surmised on the basis of his experience that the “pills contained
codeine.”

Chesternut was arrested for possession and was taken to the station house. There
he was searched and additional pills were found, as well as heroin and a
hypodermic needle. He was further charged on these offenses as well.

Prior to trial, Chesternut argued that “he had been unlawfully seized during the
police pursuit preceding his disposal of the packets.” The trial court magistrate
agreed and recommended the dismissal of the case, ruling that “that a police
‘chase’ like the one involved in this case implicated Fourth Amendment protections
and could not be justified by the mere fact that the suspect ran at the sight of the
police.” The case was dismissed and the appellate court “reluctantly’ affirmed.”
The appellate court concluded that Chesternut's “flight from the police was
insufficient, by itself, to give rise to the particularized suspicion necessary to justify
this kind of seizure.”

The Michigan Supreme Court denied review, and the government applied for a
hearing before the U.S. Supreme Court, which accepted certiorari.

ISSUE: Is being followed by the police (in a vehicle) a seizure?
HOLDING: No

DISCUSSION: In U.S. v. Mendenhall,”” the Court created the test “to be
applied in determining whether ‘a person has been seized within the meaning of the
Fourth Amendment.” This test states that a person is only seized “only if, in view of
all of the circumstances surrounding the incident, a reasonable person would have
believed that he was not free to leave.” While the test is flexible, it “calls for
consistent application from one police encounter to the next, regardless of the
particular individual's response to the actions of the police.” The objective prong of
the test — “looking to the reasonable man’s interpretation of the conduct in question
— allows the police to determine in advance whether the conduct contemplated will
implicate the Fourth Amendment.”

In this factual pattern, however, the Court concluded “that [Chesternut] was not
seized by the police before he discarded the packets containing the controlled
substance.” There was no indication in the record that the officers did more than
follow him, it does not reflect that they “activated a siren or flashers; or that they
commanded [Chesternut] to halt, or displayed any weapons; or that they operated
the car in an aggressive manner to block [Chesternut’s] course or otherwise control

1446 U.S. 544 (1980).
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the direction or speed of his movement.” Although the Court noted that “the very
presence of a police car driving parallel to a running pedestrian could be somewhat
intimidating,” it did not constitute a seizure, as it was not “so intimidating that
[Chesternut] could reasonably have believed that he was not free to disregard the
police presence and go about his business.”

The U.S. Supreme Court ruled that Chesternut was not seized (lawfully or

unlawfully) and thus, the charges were improperly dismissed. The case was
remanded back for further proceedings.
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DEFINITION OF SEARCH

Bond v. U.S., 529 U.S. 334 (2000)

FACTS: Steven Dewayne Bond was traveling on a bus from California to
Arkansas. The bus stopped at a Border Patrol checkpoint in Texas, where a Border
Patrol agent boarded the bus to check the immigration status of the passengers.
After completing the check, the agent walked forward from the back of the bus,
squeezing all of the soft luggage that the passengers had placed in the overhead
compartments. He squeezed a bag belonging to Bond that was in the compartment
over Bond’s head and felt a solid brick-like object. Bond admitted the bag was his
and gave consent to the agent to open it. The agent discovered a brick of
methamphetamine and arrested Bond. Bond’s motion to suppress the drugs as fruit
of an illegal search was denied, and he was convicted of possession with intent to
distribute methamphetamine. The Fifth Circuit Court of Appeals upheld the
conviction, finding that the manipulation of the bag was not a search within the
meaning of the Fourth Amendment. The Supreme Court accepted certiorari.

ISSUE: Is the squeezing of soft-sided luggage a “search?”
HOLDING: Yes

DISCUSSION: The U. S. Supreme Court reversed the Court of Appeals,
holding that the agent’'s manipulation of the carry on bag violated the Fourth
Amendment prohibition against unreasonable searches. The Court rejected the
government’s argument that by placing his bag in the passenger compartment, and
thus exposing it to the public, Bond did not have a reasonable expectation of
privacy that his bag would not be physically manipulated. After all, it would not be
unusual for such a bag to be touched and moved by other passengers while
traveling. The Court distinguished this case from California v. Ciraolo,”® and Florida
v. Riley"® which the government had cited as justification. In Ciraolo and Riley, the
Court had held that matters open to public observation are not protected. The Court
distinguished those cases by noting that they had involved only visual observation,
not tactile observation of an opaque bag by manipulating it. The Court noted that
while carry on bags are not part of the person, a traveler uses them to transport
personal items that they wish to keep with them.

Further, the Court stated that while a traveler certainly has to expect that a carry on
bag might be handled or moved by other passengers or employees of the carrier,
the traveler does not have an expectation that they will “feel the bag in an
exploratory manner”. Therefore, the physical manipulation of the bag violated the
Fourth Amendment, and the Court reversed the conviction.

%476 U. S. 207 (1986).
79488 U.S. 445 (1989).
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lllinois v. Caballes, 543 U.S. 405 (2005)

FACTS: On November 12, 1998, Trooper Gillette (lllinois State Police) stopped
Caballes on 1-80, for driving 71 in a 65 mph zone. When Gillette called in the stop
on the radio, Trooper Graham (Drug Interdiction Team) overheard it and told
dispatch that he was going to meet Gillette to allow his dog to sniff the vehicle.
(Gillette specifically did not request this, however.)

Gillette approached Caballes, told him the reason for the stop and asked for his
documents, which Caballes produced. Gillette saw "an atlas on the front seat, an
open ashtray, the smell of air freshener, and two suits hanging in the back seat
without any other visible luggage.”

Gillette told Caballes to pull his car off to the shoulder and to come back to Gillette's
car, because it was raining. Caballes did so, and Gillette told him he was going to
write him a warning citation. Gillette called in to check on Caballes' license status
and for any possible warrants.

While waiting, Gillette asked him where he was going and why he was "dressed up"
- Caballes was apparently wearing a suit. Caballes stated he was moving from Las
Vegas to Chicago and normally dressed up because he was a salesman, but he
was not currently employed. Gillette later testified that Caballes "continued to act
nervous even after being told he was receiving only a warning ticket" and that he
found that unusual.

Gillette learned from dispatch that Caballes has "surrendered a valid lllinois to
Nevada" but the status of his Nevada license would take two more minutes. Gillette
asked for a criminal history. He asked Caballes for permission to search his
vehicle; Caballes refused. Gillette asked Caballes if he'd ever been arrested, which
Caballes denied. Dispatch reported that Caballes had two prior arrests (but
apparently had not been convicted) for distribution of marijuana. While writing the
warning ticket, Gillette was interrupted by another officer on the radio asking him
about something unrelated. Gillette was still writing the warning when Graham
arrived with his dog and began walking around Caballes' car.

In less than a minute, the dog had alerted at the trunk, and Graham informed
Gillette of the alert. Gillette searched the trunk and found marijuana. Caballes was
charged with cannabis trafficking. Caballes requested suppression and was denied
by the trial court, where he was convicted.

Caballes appealed. The appellate state court affirmed, finding that the police "did
not need reasonable articulable suspicion to justify the canine sniff and that,
although the criminal history check improperly extended defendant's detention, the
delay was de minimis."
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The lllinois Supreme Court, however, had addressed several other issues. The
Court looked back to another lllinois case which held that "evidence obtained by a
canine sniff was properly suppressed because calling in a canine unit unjustifiably
broadened the scope of an otherwise routine traffic stop into a drug investigation."®
In that case, the court held that such actions required "'specific and articulable facts'
to support the stopping officer's request for the canine unit."

The Supreme Court discounted the observations made by Gillette that he
considered unusual, the lack of luggage despite a claimed cross-country move, the
business attire, the air freshener, his apparent nervousness, and offered alternative
explanations for each of these actions. The Court noted that "they constitute
nothing more than a vague hunch" that Caballes was involved in illegal activities.
The lllinois Supreme Court overturned the lower court's holding and reversed the
conviction. The U.S. Supreme Court accepted certiorari.

ISSUE: Does a sniff by a police dog, that reveals nothing but the presence of
contraband, during a lawful traffic stop and from a place where the dog has a right
to be, violate the Fourth Amendment?

HOLDING: No

DISCUSSION: The Court noted that “[o]fficial conduct that does not
‘compromise any legitimate interest in privacy’ is not a search subject to the Fourth
Amendment.”®  Any interest a person might have in “possessing contraband
cannot be deemed ‘legitimate.”

The Court drew heavily upon its opinion in U.S. v. Place,® in which it “treated a
canine sniff by a well-trained narcotics dog as ‘sui generis’®® because it ‘discloses
only the presence or absence of narcotics, a contraband item.” In this situation,
“the dog sniff was performed on the exterior of respondent’'s car while he was
lawfully seized for a traffic violation.”

The Court went to great lengths to distinguish this case from Kyllo v. U.S., noting
that the “legitimate expectation that information about perfectly lawful activity will
remain private is categorically distinguishable from [one’s] hopes or expectations
concerning the nondetection of contraband in the trunk of his car.”

The Court vacated the judgment of the lllinois Supreme Court and remanded the
case back for further proceedings consistent with this opinion.

See also: Raglin v. Com., 812 S.W.2d 494 (Ky. 1991).

8 Pegple v. Cox, 782 N.E.2d 275 (2002).

81 U.S. v. Jacobsen, 466 U.S. 109 (1984).

8462 U.S. 696 (1983).

83“0f its own kind or class — the only one of its kind.” Black’s Law Dictionary.
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SEIZURE - SITUATIONS THAT LACK FOURTH
AMENDMENT PROTECTION

Abandoned Property

California v Greenwood, 486 U.S. 35 (1988)

FACTS: Acting on information indicating that Greenwood might be engaged in
narcotics trafficking, police obtained from the trash collector garbage bags left on
the curb in front of Greenwood’s house. Based on evidence found in the trash,
police obtained a search warrant to search Greenwood's house and found
guantities of cocaine and hashish. Greenwood and others were arrested and
released on bail. The police again received information that Greenwood was
continuing to engage in narcotics trafficking. The police again obtained
Greenwood's trash from the trash collector. A second search warrant was obtained.
The police found more narcotics and evidence of narcotics trafficking. Greenwood
was again arrested.

Greenwood claimed that the search of the trash violated his Fourth Amendment
rights. The California courts agreed and the U.S. Supreme Court accepted
certiorari

ISSUE: Does the Fourth Amendment prohibit a warrantless seizure and
search of garbage left for collection outside the curtilage of a home?

HOLDING: No.

DISCUSSION: Greenwood had no expectation of privacy in the garbage bags
left at the curb (the usual place for collection) outside his house. Abandoning the
garbage to the public is sufficient to defeat the Fourth Amendment claim. Society
does not accept as objectively reasonable that abandoned property left at the curb
for disposal is private. It is common knowledge that “plastic garbage bags left on or
at the side of a public street are readily accessible to animals, children, scavengers,
snoops, and other members of the public.” Moreover, Greenwood placed his refuse
at the curb for the express purpose of conveying it to a third party, the trash
collector, who might have himself have sorted through the trash or permitted others,
such as the police, to do so.

The Court reversed the California decision.

See also: U.S. v. Oswald, 783 F.2d 663 (6t Cir. 1986)
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PLAIN VIEW

Coolidge v. New Hampshire, 403 U.S. 443 (1971)

FACTS: On January 13, 1964, Pamela Mason, 14, “left her home in
Manchester, NH,” during the evening hours, in a “heavy snowstorm.” Apparently
she had received a call from a man requesting a babysitter. Some eight days later,
“her body was found by the side of a major north-south highway several miles
away,” the victim of a homicide The police investigation led to Edward Coolidge,
when a neighbor reported that he'd “been away from home on the evening of the
girl’'s disappearance.” They asked him a number of questions, including whether he
owned any guns. Coolidge admitted to having two shotguns and a rifle. He agreed
to take a lie-detector test on his next day off. His actions were characterized as
cooperative.

On Sunday morning, the police contacted him concerning the lie detector test and
“asked him to come down to the police station for the trip to Concord” where the test
was to take place. That evening, two plainclothes officers “arrived at the Coolidge
house,” where Coolidge’s wife and mother were awaiting his return.  They told
Coolidge’s mother to leave, and told his wife that Coolidge was in “serious trouble”
and would likely not return that night. The officers were apparently not the ones
who had been there before. Upon request, his wife produced four guns for their
inspection and gave them clothing that she “thought her husband might have been
wearing on the evening” Mason disappeared.

Coolidge was kept in jail overnight, but released the next morning. The police
continued their investigation, and they “accumulated a quantity of evidence to
support the theory that it was he who had killed Pamela Mason.” On February 19,
the prosecution team concluded that it had sufficient “evidence to justify the arrest
of Coolidge on the murder charge and a search of his house and two cars.” The
Manchester police chief made a formal application for the warrants.

The “complaint supporting the warrant for a search of Coolidge Pontiac automobile

. stated that the affiant ‘has probable cause to suspect and believe, and does
suspect and believe, and herewith offers satisfactory evidence, that there are
certain objects and things used in the Commission of said offense, now kept, and
concealed in or upon a certain vehicle ....”” The warrant was issued, executed and
the vehicles seized. (In fact, the vehicles were searched a total of three times over
a year and a half period.)

Coolidge was charged and tried for the murder. A variety of evidence was admitted,
including the rifle (alleged to be the murder weapon) and vacuum sweepings from
the vehicle and the clothing. Coolidge was convicted and appealed, and the New
Hampshire Supreme Court affirmed the conviction. The U.S. Supreme Court
accepted certiorari.
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ISSUE: May an item clearly linked to a crime be seized, if it is in plain view?
HOLDING: No (but see opinion)

DISCUSSION: Coolidge’s first claim was that the warrant was invalid because
it was “not issued by a ‘neutral and detached magistrate.” The “determination of
probable cause was made by the chief ‘government enforcement agent’ of the State
— the Attorney General — who was actively in charge of the investigation and later
was to be chief prosecutor at the trial.” The State argued that “any magistrate,
confronted with the showing of probable cause made by the ... police chief, would
have issued the warrant in question.” The Court noted that “prosecutors and
policemen simply cannot be asked to maintain the requisite neutrality with regard to
their own investigations.” The Court found that the warrant could not stand.

To save the conviction, the State next proposed “three distinct theories to bring the
facts of the case within one or another of the exceptions to the warrant
requirement.” First, the Court suggested that the search of the vehicle was incident
to a valid arrest. However, even assuming that Coolidge’s arrest, inside his home
was valid, the search of a vehicle outside, in the driveway, was certainly outside his
control. (And in fact, the “vehicle was not touched until Coolidge had been removed
from the scene.”) Controlling case law at the time “make it clear beyond any
guestion that a lawful pre-Chimel arrest of a suspect outside his house could never
by itself justify a warrantless search inside the house.” There was nothing that
would suggest that “a different result” would be the case under the reverse.

Even assuming that a search of the vehicle in the driveway was permitted, Preston
v. U.S.** made it “plain that they could not legally seize the car, remove it, and
search it at their leisure without a warrant.”

Next, the State proposed that a Carroll search was appropriate. The Court,
however, noted that there was “no suggestion that, on the night in question, the car
was being used for any illegal purpose, and it was regularly parked in the driveway
of the house.” The objects believed to be in the vehicle “were neither stolen nor
contraband nor dangerous.” There was no way Coolidge could have “gained
access to the automobile after the police arrived on his property.” The Court
agreed that there was probable cause but found no exigency to justify a search.®

Third, the state put forth that the vehicle itself was an “instrumentality of the crime”
and could be seized because it was in plain view. The Court, however, noted that if
“the initial intrusion that brings the police within plain view ... is supported,” either
by a warrant or “by one of the recognized exceptions to the warrant requirement,”
the seizure will be appropriate. In addition, the nature of the item must be
“immediately apparent.” The Court noted that “plain view alone is never enough to
justify the warrantless seizure of evidence.” Even with “[ijncontrovertible testimony

8 376 U.S. 364 (1964).
% Note that no exigency is required to justify a Carroll search.
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of the senses that an incriminating object is on premises belonging to a criminal
suspect may establish the fullest possible measure of probable cause,” it has still
“repeatedly stated and enforced the basic rule that the police may not enter and
make a warrantless seizure.”

In addition, plain view must be inadvertent, and “where the discovery is anticipated,
where the police know in advance the location of the evidence and intend to seize it,
the situation is entirely different.”

In this case, the Court found that the “’plain view’ exception cannot justify the police
seizure of the Pontiac car in this case,” as “[tlhey had ample opportunity to obtain a
valid warrant; they knew the automobile’s exact description and location well in
advance; they intended to seize it when they came upon Coolidge’s property.”

The Court found the seizure of the car to be unconstitutional, and “[s]ince evidence
obtained in the course of the search was admitted at Coolidge’s trial,” the Court
reversed the judgment and remanded the case for further proceedings.

Texas v. Brown, 460 U.S. 730 (1983)

FACTS: On the evening in question, a “Fort Worth, Tex., police officer stopped
[Brown’s] automobile at night at a routine driver’s license checkpoint, asked him for
his license, shined his flashlight into the car, and saw an opaque, green party
balloon, knotted near the tip, fall from [Brown’s] hand to the seat beside him.” The
driver (Brown) rummaged in the glovebox for his operator’s license. Knowing from
experience that narcotics were often packaged in that way, the “officer shifted his
position to obtain a better view and noticed small plastic vials, loose white powder,
and an open bag of party balloons in the glove compartment.” He also used his
flashlight to illuminate the area.

His search being fruitless, Brown admitted to the officer that he was not in
possession of his driver’s license. The officer asked Brown to get out of the car,
and he did so. The officer picked up the green balloon. The officer found it “to
contain a powderly substance within its tied-off portion.” Brown was arrested and
his vehicle searched.®® Upon testing, the powder was confirmed to be heroin.

Brown was charged and requested suppression. The trial court denied the motion
and Brown was convicted. The Texas appellate court reversed that decision; ruling
that the evidence should have been suppressed as a violation of Brown’s Fourth
Amendment rights. The government appealed, and eventually, the U.S. Supreme
Court accepted certiorari.

ISSUE: Is evidence illuminated by a flashlight, inside the passenger
compartment of a car considered to be in “plain view?”

8 The opinion calls this an inventory search.
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HOLDING: Yes

DISCUSSION: The Court noted that the Texas courts had relied heavily on its
decision in Coolidge v. New Hampshire.®” The Court explained that once an object
has been observed in “plain view,” “the owner’s remaining interests in the object are
merely those of possession and ownership.” The Court’s decisions have “come to
reflect the rule that if, while lawfully engaged in an activity in a particular place,
police officers perceive a suspicious object, they may seize it immediately.”

The court also ruled that it was “beyond dispute that [the officer’s] action in shining
his flashlight to illuminate the interior of Brown’s car trenched upon no right secured
to the latter by the Fourth Amendment.” In a much earlier case, U.S. v. Lee,®® the
Court had ruled that the use of a searchlight to illuminate an area did not constitute
a search. In addition, the fact that the officer “changed his position” and “bent
down” to view the contents of the glove compartment — in fact, any member of the
general public could have done the same. “There is no legitimate expectation of
privacy ... shielding that portion of the interior of an automobile which may be
viewed from outside the vehicle by inquisitive passerby or diligent police officers.”
As such, there was no doubt that the first prong of the “plain view” analysis was met
— in that the officer was where he was lawfully allowed to be when he observed the
contraband.

Next, the Court discussed whether the “incriminating nature of the items [were]
‘immediately apparent’ to the police officer.” The Texas appellate court interpreted
this to mean that the officer “must be possessed of near certainty as to the seizable
nature of the items.” The Court acknowledged that its use of the phrase
“immediately apparent” “was very likely an unhappy choice of words, since it can
be taken to imply that an unduly high degree of certainty as to the incriminatory
character of evidence is necessary for an application of the ‘plain view’ doctrine,”

Instead, the Court looked to its opinion in Colorado v. Bannister,®® and held,
specifically, that the appropriate standard for the second prong of the plain view
analysis is probable cause. In addition, the Court found that the Texas officer did
possess sufficient probable cause as to justify his seizure of the green balloon.

Finally, the Court agreed that the officer had no “reason to believe that any
particular object would be in Brown’s glover compartment or elsewhere in his
automobile.” In that the “inadvertence” requirement of the plain view doctrine was
also met.

The Court overturned the judgment of the Texas appellate court and the case
remanded for further proceedings.

87403 U.S. 443 (1971).
8274 U.S. 559 (1927).
89449 U.S. 1 (1980).
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Horton v. California, 496 U.S. 128 (1990)

FACTS: Horton committed an armed robbery and took jewelry and cash from
his victim. In committing the robbery, Horton and his partner were armed with a
machine gun and a stun gun. Investigation by officers developed probable cause to
search Horton’s house for the proceeds of the robbery and the weapons. The
search warrant, signed by the magistrate, authorized the search for the proceeds
only. During the search, officers found an Uzi, a handgun, and two stun guns.
Horton claimed that the seizure of the weapons violated the Fourth Amendment
since the weapons were not on the warrant. The state contended that the weapons
were in plain view.

ISSUE: Are illegal weapons (or other items recognized as contraband) left in
plain view subject to seizure, when the warrant under which the search is being
performed does not mention them?

HOLDING: Yes

DISCUSSION: Plain view is a legal concept that requires a prior legal
justification for the officer to be present when he sees the evidence to be seized. It
is an essential predicate to any warrantless seizure of incriminating evidence that
the officer did not violate the Fourth Amendment in arriving at the place from which
the evidence would be plainly viewed. Not only must the officer be lawfully located
in the place from which the object can be lawfully seen, but also he or she must
have a lawful right of access to the object itself.

The Supreme Court upheld the seizure.

Sedillo v. U.S., 419 U.S. 947 (1974)

FACTS: Sedillo was walking on a freeway on-ramp when an officer stopped
him. He gave the officer his name but had no identification. The officer noticed an
envelope in his shirt pocket and saw through the window that there was a name
other than Sedillo on the item inside. The officer thought the envelope contained a
Treasury check and pulled it from Sedillo’s pocket. The check had been endorsed.

Sedillo was arrested and eventually convicted of forgery. He appealed; the U.S.
Supreme Court accepted certiorari.

ISSUES: May an officer seize an item on plain view without specific knowledge
as to the status of the item - such as whether it is contraband?

HOLDING: No

DISCUSSION: Under the only possible justification, the “plain view” doctrine, the
officer still did not have justification to seize the check and examine it. Nothing in
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the record indicates that the officer had any reason to suspect the check was
evidence of a crime of any kind.

The Court reversed Sedillo’s conviction.

See also; Hazelwood v. Com., 8 S.W.3d 886 (Ky., 1999) - firefighter finds contraband in plain view while fighting
house fire.

Minnesota v. Dickerson, 508 U.S. 366, 113 S.Ct 2130 (1993)

FACTS: At 8:15 p.m., officers saw Dickerson leave an apartment building
known to the officers as a “crack house.” (One of the officers had executed several
warrants on the property, and the police had received many complaints of drug
sales on the property.) Dickerson walked toward the marked police car. The
officer's suspicion was aroused when Dickerson looked at the car, made eye
contact with the officer, then abruptly turned and entered an alley on the side of the
apartment building.

The officer stopped Dickerson and patted him down for weapons. The officer found
no weapons but did notice a lump in a coat pocket. The officer examined the lump
with his fingers and determined that the object felt like a lump of crack. The officer
reached in the pocket and retrieved a lump of crack cocaine. Dickerson claimed this
search violated the Fourth Amendment because it exceeded the scope of the frisk.
Dickerson was convicted, he appealed, and eventually, the U.S. Supreme Court
accepted certiorari.

ISSUE: May officers seize nonthreatening contraband found on a person
during the course of a frisk?

HOLDING: Yes.

DISCUSSION: If a police officer lawfully pats down a suspect’s outer clothing
and feels an object whose contour and mass makes its identity immediately
apparent, there has been no invasion of the suspect’s privacy beyond that already
authorized by the officer's search for weapons. However, the continued exploration
of the item after concluding the item is not a weapon exceeds the scope of lawful
authority.

The Court upheld Dickerson’s conviction.

Johnson v. U.S., 333 U.S. 10 (1948)

FACTS: At about 7:30 on the evening in question, Lt. Belland, Seattle PD
narcotics detail, received information from a CI that "unknown persons were
smoking opium at the Europe Hotel." The informer was taken to the hotel, and he
went in, returning immediately to report the smell of burning opium in the hallway.
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Belland returned a little later with other officers. When they entered the hotel, the
immediately recognized the smell of burning opium "which to them was distinctive
and unmistakable." They went to the room from which the odor was emanating,
but did not know who was occupying the room. They knocked, and when asked
who was at the door, Lt. Belland identified himself by name. After a short delay,
during which the officers heard "shuffling or noise" from inside, Johnson (the
defendant) answered the door. When Belland told her he needed to talk to her, she
"stepped back acquiescently and admitted us." He told her that they had smelled
opium but she denied it. Belland told Johnson she was under arrest and that they
were going to search the room. The search "turned up incriminating opium and
smoking apparatus, the latter being warm, apparently from recent use."”

Johnson requested suppression from the trial court, which was denied, and she was
convicted. The Ninth Circuit Court of Appeals affirmed the conviction; Johnson
appealed. The U.S. Supreme Court ac